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Gurr ent Zopics. 


An important decision sustaining the right 
of labor unions to limit their membership 
and to refuse to work with non-union men 
was handed down recently by the New York 
Court of Appeals, in the case of the National 
Protective Association of Steam Fitters and 
Helpers and Charles McQuade, appellants, 
against James M. Cummings and others, re- 
spondents. The court was divided, the pre- 
vailing opinion being written by Chief Judge 
Parker and concurred in by Judges Gray, 
O’Brien and Haight. It is dissented from by 
Judges Bartlett, Martin and Vann. The pre- 
vailing opinion, which we publish in another 
part of this issue of the Albany Law Journal, 
we regard as one of the most important and 
significant handed down by the highest court 
of this State for a long time. It affirms the 
tight of workingmen to organize for mutual 
benefit and protection, to work or not, at 
will, provided they have not agreed otherwise, 
and fo strike, provided the object is not to 
‘gratify malice or inflict injury upon others, 
but to secure better terms of employment for 
themselves. The “meat” of the decision is 
the statement of the court that a body of men 
combined in a labor organization for purposes 
deemed beneficial to themselves, have the 
fight when they deem it detrimental to the 
interests of their organization to refuse to 
work, more especially as they must assume 
all the risk of injury that may come to them 
through the carelessness of co-employes. 

Vou. 64.—No. 5. 
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| Judge Parker enunciates the principle that 


should be addressed to THE ALBANY Law JouRNAL ComPany.] | 


“a labor organization is endowed with pre- 
cisely the same right as is an individual to 
threaten to do that which it may lawfully do.” 
The opinion is able, clear and well-reasoned. 
It seems to us entirely just. It is regarded as 
the greatest victory that organized labor in 


this State has ever obtained. 





The necessity for a strict compliance with 
the statutory rules regarding the execution 


of wills is again illustrated by a case recently 


'decided by the surrogate of Kings county in 


this State. The statute requires that the will 


| must be signed at the end and declared in the 
| presence of at least two witnesses, wlio must 


strument with her. 





be requested by the testator to attest it. The 
witnesses, moreover, must sign in his pres- 
ence and in the presence of each other. In 
the case in point, the will before Surrogate 
Church was that of Emma Kivlin. She 
asked Mrs. Von Bargen and her son to wit- 
ness her will, which she said was made out 
and ready for them to sign. Later on she 
spoke to Mrs. Von Bargen again. The lat- 
ter took the will, and-in the absence of the 
testatrix requested her son to witness the in- 
Both Mrs. Von Bargen 
and her son signed, and then the will was 
given back to the decedent. The latter did 
not specifically acknowledge her signature to 
the two witnesses, nor did she at any time 
acknowledge the paper to be her will, or the 
subscription to be hers, or request the young 
man to sign as a witness. These facts, says 
Surrogate Church, show the failure to com- 
ply with the provisions of the statute. He 
characterizes the case as an illustration of the 
folly of persons endeavoring to attend to 
their own legal matters, particularly when it 
comes to the execution of a will. “There is 
no doubt,” he continues, “ but that the de- 
ceased intended this paper to be her will, but 
the courts have held that the intent of the 
deceased cannot be paramount to the intent 
of the Legislature, and that where there has 
been a complete failure to comply with the 
statutory provisions, probate must be denied 
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from reasons of public policy, and the courts 
have gone so far in this matter to even refuse 
probate to holographic wills where there 
could be no possible doubt as to the intent of 
the deceased.” 





The detestable crime at Buffalo, last Sep- 
tember, by which the Nation was deprived of 
its Chief Magistrate, has led to the enactment | 
of laws in various States of the Union, whose | 
object is to prevent the recurrence of such a_| 
crime by stamping out anarchy. Several | 
other States besides New York have enacted 
such laws, but it is probable that none of 
them are more comprehénsive than that 
which became chapter 371 of the Laws of 
New York, by the signature of Governor 
Odell, last month. The new law becomes a 
part of the Penal Code by adding to title 13 
five new sections, designated as 468a, 468b, 


468c, 468d, 468e. The law provides as 
follows: 
Sec. 468a. Criminal anarchy defined.— Criminal 


anarchy is the doctrine that organized government 
should be overthrown by force or violence, or by 
assassination of the executive head or of any of the 
executive officials of government, or by any unlaw- 
ful means. The advocacy of such doctrine either by 
word of mouth or writing is a felony. 

468b. Advocacy of criminal anarchy.— Any per- 
son who: By word of mouth or writing advocates, 
advises or teaches the duty, necessity or propriety 
of overthrowing or overturning organized govern- 
ment by force or violence, or by assassination of 
the executive head or of any of the executive 
officials of government, or by any unlawful means; 
or, prints, publishes, edits, issues or knowingly 
circulates, sells, distributes or publicly displays any 
book, paper, document, or written or printed matter 
in any form, containing or advocating, advising or 
teaching the doctrine that organized government 
should be overthrown by force, violence or any un- 
lawful means; or, openly, willfully and deliberately 
justifies by word of mouth or writing the assassina- 
tion or unlawful killing or assaulting of any execu- 
tive or other officer of the United States or of any 
State or of any civilized nation having an organized 
government, because of his official character, or any 
other crime, with intent ‘to teach, spread or advo- 
cate the propriety of the doctrines of criminal an- 
archy; or organizes or helps to organize or becomes 
a member of or voluntarily assembles with any so- 


— 
——= 


or advocate such doctrine, is guilty of a felony and 
punishable by imprisonment for not more than ten 
years, or by a fine of not more than $5,000, or both. 

468c. Liability of editors and others.— Every 
editor or proprietor of a book, newspaper or serial 
and every manager of a partnership or incorporated 
association by which a book, newspaper or serial jg 
issued, is chargeable with the publication of any 
matter contained in such book, newspaper or serial, 
But in every prosecution therefor, the defendant 
may show in his defense that the matter complained 
of was published without his knowledge or fault 
and against his wishes, by another who had no au- 
thority from him to make the publication and 
whose act was disavowed by him as soon as known, 
468d. Assemblages of anarchists.— Whenever 
two or. more persons assemble for the purpose of 
advocating or teaching the doctrines of criminal 
anarchy, as defined in section 468a of this title, such 
an assembly is unlawful, and every person volun- 
tarily participating therein by his presence, aid or 
instigation, is guilty of a felony and punishable by 
imprisonment for not more than ten years, or by 
a fine of not more than $5,000, or. both. 

468e. Permitting premises to be used for assem- 
blages of anarchists— The owner, agent, superin- 
tendent, janitor, care-taker or occupant of any place, 
building or room, who willfully and knowingly per- 
mits therein any assemblage of persons prohibited 
by section 468 of this title, or who, after notification 
that the premises are so used permits such use to 
continue, is guilty of a misdemeanor, and punishable 
by imprisonment for not more than two years, or 
by a fine of not more than $2,000, or both. 


The question has frequently arisen, inside 
2s well as outside of court rooms, whether 
one of the members of a jury which failed to 
agree, after being out all night, was right or 
wrong in standing out to the end; in other 
words, whether a member of a jury could, 
without violating his obligation, set aside his 


own conscientious conviction and conclusion, . 


formed after hearing all the testimony and 
arguments, for the purpose of making an ac- 
cord with the eleven other members of the 
jury who differed from him. That question 
was put to Judge Davis, of the Common 
Pleas Court, No. 5, Philadelphia, not long 
ago, and he answered in this vigorous and 
unequivocal fashion: 

“One who has reached an intelligefit conclusion 





ciety, group or assembly of persons formed to teach - 





from the testimony, affected, as the testimony always 
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cenat be, by the charge of the court, would be a 
coward if he were to submit to the dictation of the 
other members of the jury, unless he were con- 
yinced that his position was a mistaken one. On 
the other hand, the man who refuses to violate his 
conscience is a brave man, compelling respect and 
deserving regard. It does not always follows that 
the eleven men in the jury, who are often jokingly 
called the eleven stubborn men, are correct in their 
conclusion. It may be that the single juror is the 
one who has reached the proper conclusion under 
the law and the testimony. Majorities are not often 
right; frequently the minority is decidedly so.” 


Judge Davis is right. Majorities may be 
and often are wrong, though it must be con- 
ceded that the probability of the majority 
being right seems greater than that of the 
single member of the minority being so. At 
the same time, the majority is not necessarily 
right. As every man in the jury box is ex- 
pected to listen and to think for himself, it 
follows that he is derelict in his duty if he 
does not do so, irrespective of any conclu- 
sions reached by his associates. 





Wu Ting-fang, the Chinese Minister, is 
nothing if not original. He attended the ban- 
quet of the Washington College of Law in the 
national capital not long ago, and took occasion 
to pay his respects to American womanhood 
in the course of his response to the toast 
He confessed that 
his opinion of womanhood had undergone a 
radical change since the time he first came 
here as the representative of his country. He 
had no hesitation in declaring that women, 
American women, in eloquence and intellect, 
had demonstrated at least their equality with 
men. He entered a strong and earnest plea 
in behalf of the admission of women on the 
juries of the various courts of the country, 
citing a recent.case in which the disadvantages 
of the present system had been brought home, 
acase in which a woman was on trial charged 
with the crime of murder. This woman was, 
he believed from the evidence adduced on the 
trial, guilty of the crime charged, yet because 
she had the advantage of eminent and learned 
counsel and because she was young and attrac- 
tive was allowed to go “ scot free.” A jury of 
women, he thought, might have rendered a 





different verdict. He thought that when a 
woman was placed on trial, the jury, at least, 
if not the judge, should be composed of 
women. He warned women who enter a pro- 
fession against the evil of becoming unsexed. 
“Retain your charms,” he said. “ Retain 
your gentleness, and remember that, although 
you have a profession, you are still a woman.” 
Mr. Wu believes that medicine and the law 
present good fields for the ambitions of the 
fair sex. In this view he will find himself 
antagonized by a very large and influential 
element of the American people who believe 
that woman’s proper sphere is in the home, and 
that it must ever be. Still, Minister Wu may 
be right and the American people wrong. 





An interesting suit has recently been decided 
in the Supreme Court involving questions of 
importance to the mercantile community re- 
specting the law of libel. The case was that 
of “ Edward Payson Critcher v. William E. 
Bishop and the New York Bureau of Informa- 
tion,” which was tried in New York city before 
Hon. W. S. Andrews and a jury. It seems 
that the New York Bureau of Information (of 
which William E. Bishop is secretary) is a 
corporation organized for the purpose of fur- 
nishing to a limited number of subscribers, 
composed principally of financial and com- 
mercial houses, information respecting fraudu- 
lent and swindling advertising and charitable 
schemes. In August last an inquiry came to 
the bureau from one of its regular subscribers 
asking information in regard to one Edward 
Payson Critcher, who was soliciting advertise- 
ments for a page of the New York Tribune to 
be devoted to financial and insurance houses. 
Without going to the New York Tribune or 
making proper investigation the secretary of 
the bureau jumped to the conclusion that this 
must be the same man as one Edward Payson 
Weston, a wholly different individual, and 
thereupon sent out to all the subscribers of 
the bureau one of its regular printed reports 
or circulars marked “ Confidential” and con- 
taining the following: “A man giving the 
name of Edward Payson Critcher is soliciting 
for subscriptions to a financial page of the 
‘New York Tribune.’ It is supposed to be a 
page set aside for the purpose of advertising 
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financial houses. This man answers to the| AN ANALYSIS OF THE LAW 0: MISTAKE 
description of a professional advertising) OF FACT AS APPLIED IN Tit Avorp. 
schemer named Edward Payson Weston, and | BROS OP CONTR ASS. 

we believe him to be the same man. The | 
scheme he presents is one where the page | By L. L. Leonarp. . 
of some daily paper is subsidized for the pur- | — 

pose of carrying on a private enterprise.| It is with a feeling of some diffidence that this 
This, of course, gives the scheme the backing | @nalysis of the principles which govern the Law 
of the paper to a certain extent. The ques- | of Mistake is offered for it is realized that the posi- 
tion is: Why did this man change his name?” "°" taken finds little, if any, support among the 


‘ > . text writers, and that it is clearly at variance with 
This came to the knowledge of Mr. Critcher | the trend of juridicial thought, but at least it may 


‘ x 
and thereupon an action for libel was brought. | help to present the subject in a different light fedih 


The defendants insisted strenuously that this| that in which it is usually regarded. It has not 
* was a privileged communication, as it was) been the endeavor of the writer to cover the adju- 
marked “ confidential” and sent out to sub-/| dicated cases with any degree of thoroughness, On 
scribers only and not to the general public; |the contrary care has been taken to confine the 
that there was no malice, as it was clearly a | consideration to those early decisions which like 
mistake as to identity ; that the words were not | Boulton v. Jones, Raffles v. Wichelhaus, Couturier 


libelous in themselves, and, in any event, the | Hastie and the Thoroughgood Case, are the 


MOA x ; | very foundation of the Law of Mistake in the f 
plaintiff must be limited to nominal damages | A sg ‘ ee 
great subdivisions of the subject. 


as he had not proved any special damage. We must at the outset remove from considera- 
Judge Andrews ruled, however, that the privi- | tion those cases in which, while mistake exists, it 
lege claimed extended only to the communica- is not of a nature to avoid the contract. Thus a 
tion sent to the party who made the inquiry mistake as to motive is not a ground of relief. If 
and this privilege was destroyed if the state- the vendee finds that the article purchased is not 
ments therein were wilfully false or if they 2PPlicable to the purpose for which he bought it, 
-were made wantonly and recklessly without his mistake is not remedial. In like manner a mis- 

: i ae ; F take uninduced by a fraud as to the qualities of the 
proper investigation to ascertain their truth. 


. "| subject-matter of the contract does not afford a 
In such case the law would presume malice ground for avoidance: “Ordinary mistakes of the 


and, if the jury found this to be a libel, they purchaser relative to the qualities of the property 
might award exemplary or punitive damages. | by no means call for the interposition of a court of 
No attempt was made by defendants to justify | equity” (Taylor v. Fleet, 4 Barb. 95, 102). We 
and plaintiff's general character and business | must also avoid the error into which so many of the 
probity were shown to be beyond reproach. text-writers fall, of considering under this head 


The jury determined that this was a libel per| those cases in which the mistake of one party was 


: ‘ d by t he other. The 
se, and brought in a verdict of two thousand | enueed by the acte-or statements. of the © 


Bittins ( $2 000) damages Sno plainti ff. De | ground of relief here is in reality fraud rather than 


| mistake. 
, . . e . 
fendant’s motion for new trial and to set aside The consideration of the conditions under which 


the verdict as excessive was denied. The case | contracts can be avoided for mistake present several 
was tried for plaintiff by Gilbert Ray Hawes, | perplexing features. True it is that the principles 
of the firm of Hawes & Judge. governing the remedies granted have become 
crystallized by judicial sanction into fairly well- 

settled rules. For, although the decisions present 
A farmer who gives his children school facilities, | many variances, they are not more than should be 
takes a house in town in which he places some of | expected when, as in this case, the equitable com 
his household effects and lives with his family, is | science works out a gradual disintergration of the 
held, in Montgomery v. Lebanon ({Ky.] 54 L. R. A.| sacred bonds of express contract. But the care 
914), not to be subject to taxation there, where he | lessness which exists in the use of familiar terms 
keeps his country house at all times in readiness | and expressions, the failure of the text-writers to 
to receive the family and performs his duties as a | keep distinct the various remedies and the confusion 
citizen where his country house is located, claiming | evidenced in many decisions as to the fundamental 
that as his home. principles upon which these remedies are based, 
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all combine to make the subject more perplexing | 


than it should be. 

Yet is it not true that the greater part of this 
confusion is caused by failure to keep in mind the 
fundamental principles of the law of mistake and a 
growing inclination to treat is as being a positive 
and arbitrary reason for the avoidance of contracts? 
And yet it requires but slight analysis to see that 
its principles are the ordinary principles of law and 
its effect is but the logical result of a failure of 
some of the elements necessary to every valid con- 
tractual relation. Pothier defines a contract (Pothier 
on Contracts, I, ch. I, sec. 1) as “That kind of 
agreement, the object of which is the formation 
of an engagement.” Blackstone says (Bk. I, p. 441) 
it is “An agreement upon sufficient consideration 
to do or not to do a particular thing.” And 
Pollock defines it (Poll. on Const., ch. I, p. 1) as 
“An agreement and promise enforcible at law.” 
Broad as these definitions are, we can see that 
there are certain elements which must exist in each 
and every contract. There must be a genuine con- 
sent, to a legal object, expressed in offer and accept- 
ance, based upon a consideration and between 
two or more parties capable of contracting. 

Now is it not because some of these elements 
are lacking that a contract can be avoided for mis- 
take? In itself, mistake does not affect the validity 
of a contract. Apparent consent is given, the offer 
is accepted and the forms of law are satisfied. 
But notwithstanding this it may be that no real 
agreement has been reached; the apparent consent 
is not an actual one; some element is lacking. 
Hence arises the doctrine of mistake. It involves 
no new principles. 
sary, for whenever it is available as a legal defense, 


whenever relief is sought in equity for this cause 
we find that the relief would have been granted on 
the simplest of equitable grounds. There are two 
broad classes of mistake, viz.: Mistakes of Fact and 
Mistakes of Law. Mistakes of fact fall naturally 
into the subdivisions usually adopted — first. mis- 
take as to the identity of the parties; second, mis- 
take as to the nature of the contract and third, 
mistake as to either (a) the identity or (b) the exist- 
ence of the subject-matter. These subdivisions are 
comprehensive and universally accepted. Let us 
consider them in the light of the principles above 
laid down. 

One of the best recognized classes is that of mis- 
take as to identity of parties. The law in such cases 
is laid down in the United States and in England by 
those two familiar decisions, Boston Ice Company 


v. Potter (123 Mass. 28), and Boulton v. Jones | 
The courts have held under | 
these and similar condition that the contract is’ 


@ H. & N. 564). 











The name itself is not neces- | 


void for the reason that there is a mistake as to 





| the identity of the parties. But the contract is void 


for a much more fundamental reason, viz., because 
there exists but one contracting party. The facts 
are these: A intends to contract with B, in point 
of fact he contracts with X the successor of B. It 
is obvious that there is but one party to the alleged 
contract, viz., A. The offer made to B has not been 
accepted by him nor has any consideration moved 
from him. It is customary to say that here is mis- 
take as to the identity of the parties arid the con- 
tract is avoided. But the nomenclature is need- 
less. The fact is apparent that one of the most 
vital elements of a contract, viz., two contracting 
parties, is absent and hence no contract exists. 
As correctly expressed by the court in another 
Massachusetts case (Radliff v. Dollinger, 141 
Mass. 1): “The invalidity of the transaction in 
the case at bar does not depend upon fraud, but 
upon the fact that one of the supposed parties is 


_wanting, it does not matter -how.” 


And so in the second class of cases where there 
is said to be a mistake as to the nature of the contract 
we find that the mere circumstance, that one of the 
parties acted under a misapprehension of facts, is 
not the ground of relief. The contract is void 
because the state of mind is such that consent is 
never given. It is even immaterial that investiga- 
tion always shows that in the cases cited to illus- 
trate this class, fraud existed and induced the exe- 
cution of the instrument. The remedy is based 
upon a deeper principle than that and is more far- 
reaching than fraud will justify. So in the 
Thoroughgood Case (2 Coke Ref. 9) the deed was 
held void not because an illiterate man was induced 


| to sign it by fraud but because he had never con- 
its efficacy is due to broad principles of law and/| 


sented to execute that deed and a necessary element 
to such a contract being absent, the deed was void. 
As the court said in Foster v. Mackinnon (4 Com. 
Pleas, 704), which Pollock refers to as “a luminous 
decision,” “the mind of the signer did not accom- 
pany the signature; in other words he never 
intended to sign and, therefore, in contemplation 
of law never did sign the contract to which his 
name is appended.” So in a Michigan case, 
McGinn v. Tobey (66 Mich. 252), the deed was 
held void because the grantor had not given his 
consent to the transfer, and the absence of the vital 
element prevented the formation of a contract. 
“ Non videntur consentire qui erant.” 

Take another class of cases, viz., where the mis- 
take is as to the identity of the subject-matter. In 
this class it is a well-settled principle, both in 
England and the United States, based upon the 
decision in Raffles v. Wichelhaus (2 H. & C. 906) 
and Kyle v. Kavanugh (103 Mass. 356) that the 
contract is avoided by mutual. mistake as to the 
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identity of the subject-matter. But the fact remains | the ground of relief was not mistake in the sense of 
that the law judges by external phenomena, not by a mental condition, but the absence of some con- 
the state of the parties’ minds. In the former case tractual element preventing the formation of a 
a contract was made with reference to cotton “to contract. 


arrive ex Peerless from Bombay.” As it happened, 
there were two ships of this name sailing from 
Bombay, but at different times, and the parties did 
not have in mind the same ship. It was held there 
was no consensus ad idem — no contract at all. Yet 
if one party had spoken of the ship “ Peerless” 
meaning to say “ Fearless” —there being but one 
“Peerless” —he would have been bound. The 
law does not grant relief for the mistake in com- 
plainant’s mind. Clearly then the reason that relief 
was granted in these cases was because each party 
said a different thing. The offer made by the 
plaintiff was of a different object than that which 
the defendant accepted. Hence there was no com- 
mon object of contract and a vital element being 
lacking, the agreement fell to the ground. 

It is for a similar reason that the decision in the 
much criticised Wisconsin “ diamond case” (Wood 


v. Boynton, 64 Wis. 265) was not justified by the | 


facts. Here the offer was not of one thing and the 
acceptance of another, but the property transferred 
was neither that which the woman sold nor the 
jeweller bought. They contracted for a stone of a 
certain specified nature and the delivery of an uncut 
diamond was as far from fulfilling the contract as 
the delivery of a barrel of mackerel would have 
been. Had they contracted over the stone as a 
stone of unknown nature or worth, the vendee 
would have been entitled to all the profits accruing 
from this purchase. But they contracted for the 
sale of a specific article; delivery was made of an 
article entirely different and the contract, being un- 
satisfied, fell to the ground. The reasoning of the 
court in Sherwood v. Walker (66 Mich. 568), is 
applicable to this case and should solve its difficul- 
ties. In the latter case the contract was for the sale 
of a cow supposed to be barren at a contract price 
of eighty dollars. She was found to be with calf 
and hence her value for breeding purposes was 
increased tenfold.. The court said, “It is true she 
is now the identical animal that they thought her 
to be when the contract was made, there is no 
mistake as to the identity of the creature. Yet the 
mistake was not of the mere quality of the animal. 


A barren cow is substantially a different thing than | 


a breeding one. * * * -She was not in fact the 
animal, or the kind of animal the defendant intended 
to sell or the plaintiff to buy. She was not a barren 
cow and if this fact had been known there would 
have been no contract. The thing sold and bought 
had, in fact, no existence.” So, in every decision 
where relief is granted for mistaken as to the iden- 
tity of the subject-matter, ana'ysis will show that 





| corn supposed to be in transit. 


The fourth customary division of cases re‘ievable 
for mistake is that of mistake as to the existence of 
subject-matter. And in this class more than any 
other is apparent the truth of the statement that 
the relief granted in cases of mistake is not because 
of the state of the parties’ mind, but because there 
is lacking an essential element. Thus in the case 
usually cited of Couturier v. Hastie (5 H. L. C. 673), 
where the contract was for the sale of a cargo of 
In point of fact it 
had been necessary to sell the corn before the con- 
tract was entered into as it had begun to heat. It 
is useless to say that the contract is void for mutual 
mistake. It is void for the much more substantial 
reason that there was a lack of consideration. The 
court well expressed this in the decision in Strick- 
land v. Turner (7 Ex. Ref. 266), when it said that 
because he upon whose life the annuity sold was 
based had died before the contract of sale 


was 
entered into “the money, therefore, which was 
paid was paid wholly without consideration and 


may now be recovered back.” The case of Coch- 
rane v. Willis (1 Ch. App. 58), so often cited by the 
text-writers as illustrating this class of mistake 
shows on investigation that the decision is based on 
lack of consideration. The court says, “In reality 
| Joseph Willis had been dead more than a month, 
| and, therefore, there was substantially an absence of 
consideration.” 

|. So, in ever case we find that it is not mistake in 
its literal meaning, as a state of mind, that affords a 
ground of relief, but a lack of one or more vital 
contractual elements. This being plain we find an 
immediate key to the confusion that exists in the 
use of the terms — void and voidable —a confusion 
met with not only in the judicial decisions, but in 
the works of the most careful of the text-writers. 
A contract is void when, although it seems to be 
complete, yet in fact it has never been made. A 
contract is voidable when, having been made, it 
can be rescinded at the option of one party. Plainly 
then these are two cases of widely divergent results. 
If a contract be declared void, it is destitute of legal 
effect; it can create no legal rights even as to bona 
fide third parties. If, on the other hand, it be only 
voidable it exists, but with a flaw of which one of 
the parties may take advantage. If he be guilty of 





laches, or enjoy any benefit under the contract, of 
third parties acquire rights under it, his power of 
| avoidance is gone and he is bound. Yet we find 
contracts held to be void or voidable with the 
utmost impartiality in the use of the terms. 

| We have seen that relief is granted in mistake for 
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the sole reason that, owing to the absence of some reason that contracts have been called voidable for 


necessary clement, the contract was never formed. | 
Then it is easy to see that a contract is never void- | 
able from mistake. 
relieved against on the ground of mistake, it is 
because no contract exists — it is void as to all the 
world. This is the more noticeable, since of the 
different grounds of avoiding contracts, viz., mis- 
take, fraud, misrepresentation and duress, mistake 
alone voids the contract. Proof of any of the 
others makes it voidable at the option of the injured 
party. Whether a contract be void or voidable is 
usually of importance only in contracts of sale 
where third parties may have become interested. 
But even here the contract is void, accurately 
speaking. That the vendee must make restitution 
before seeking recission is a rule which equity 
enforces to quiet titles, holding in effect, that it is 
better to compel the complainant to accept the new 
contract as executed, reserving the right to seek 
indemnification in damages, than that all subsequent 
transfers should be avoided. Of course, I have 
excluded from consideration all but the most evi- 
dent classes of mistake. That a mistake of expres- 
sion, for example, does not void the contract, does 
not militate against the accuracy of the statements 
made above. 


In considering these principles I have not 
differentiated between executory and executed con- 
tracts. Carefully speaking, an executory contract 
can not be avoided and hence is without the limits 
of this subject. In pleading mistake as a defense in 
such an one, the defendant proves, as I have pointed 
out, that no contract has arisen owing to the lack 
of some primal element. He is in the position then, 
not of one seeking to avoid a contract, but of one 
who refuses to have a contract to which he has 
never become a party, foisted upon him. On the 
other hand, when the contract is executed, then the | 
mistaken party is no longer purely on the defensive 
but comes actively forward seeking to have the | 
apparent contract avoided.- With full appreciation 
of this distinction I have thought it advisable to 
consider the effect of mistake upon both classes of 
contracts for the reason that the principles upon 
which relief is granted is identical in each class and 
the kinds of relief are the same. In this connec- 
tion, however, it is important to note that when the 
contract has been executed, the complaining party | 
is obliged to make restitution in integrum before 
he can avoid the contract. Failing this he is con- 
fined to compensation in damages. The law on this 
point is well settled and the same rule has been 
generally held even where the complainant’s mis- 
take was caused by the fraud of the other party. 


| that the delivery by mistake 


And it is also in this connection that we find the | 


mistake. 
It does appear to be a misuse of terms to say that 


Whenever a contract can be|a contract, when executed, can be void and especi- 
| ally so when we confess the rule of law requiring 


restitution as a prerequisite to recission for then 
the case seems to be on all fours with fraud, duress, 
etc., in so far as its remedy goes at least, and it has 
been stated (supra) that in the last mentioned cases 
the contract is voidable. But even in executed con- 
tracts wherever relieved against for mistake, 
analysis shows that it was in reality because there 
had never been a fair offer and acceptance —a per- 
fect meeting of the minds. In reality there had 
never been a contract. For the mere delivery of 
the subject-matter and the purchase price, does not 
make a contract where such intention has never 
existed. 

This principle is clearly enunciated in Gardner v. 
Lane (9 Allen, 492), where in a contract for the sale 
of mackerel of the first quality in barrels, delivery 
was made by mistake of a certain number of barrels 
of inferior fish and an equal number of barrels of 
salt. The Supreme Court of Massachusetts held 
that the vendee received no title to the barrels 
delivered by mistake. The court said: “ Delivery of 
itself can pass no title;-it can be effective and opera- 
tive only when made as incidental to and in pur- 
suance of a previous contract of sale.” Why then 
should restitution in integrum be demanded before 
recission is allowed? An interesting case admirably 
illustrating this apparent inconsistency is that of 
Hills v. Snell (104 Mass. 173). Here on a contract 
of sale of twenty-eight barrels of flour of a certain 
grade, by mistake, flour of a higher grade was 
delivered. The vendee, a baker, used the entire 
amount before discovery of the mistake was made. 
It was held that the defendant was not liable upon 
implied assumpsit for its value nor any part of its 
value nor in tort for its conversion. Here, then, 
there was a contract sealed by delivery, yet the 


| court refused relief since the parties could not be 


put in statw quo and there was no element of fraud 
present. The court expressly said, in conclusion, 
“might have entitled 
the plaintiffs to reclaim the property from one 
having it in possession or to recover its’ value from 
one who had disposed of it with knowledge of the 
mistake.” The explanation of this seeming anomoly 
is not in claiming that the executed contract was 
not void ab initio but in placing this among the 


exceptions that equity is ever making in the strict 


| rules of law. For it is better, if there must be loss, 


that it fall upon him whose mistake, though with- 
out imputation of negligence, caused it than upon 
the stranger to it. 
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There is no logical reason for holding that the | element is lacking no contract can ari: The sim- 
delivery of the subject-matter changes the nature | plest condition to which this is applicable is that 
of the case. The minds of the parties having never | of mutual mistake, for here, if anywher<, js lacking 
met, can the absence of this vital element be sup-| that “meeting of the minds”—to us: a phrase 
plied by the transfer of the object of sale or the | hallowed by time —from which every «untract has 
execution of the contract? Of course, if the mis-| its birth, We are at once confront «| with the 
take has been discovered ere the contract is exe- | question — what is the effect of an unilateral mis. 
cuted, the mistaken party has waived his right and| take? Bishop lays down the rule (Bish. on Cont 
is estopped from obtaining relief. But, if the mis-| sec. 7o1), that “if one party only acts under a 


take was subsisting at the time of the execution of 
the contract, the nature of their relations has not 
been changed. The effect of delivery is dependent 
upon the intention with which it was made. In 
itself it cannot transfer the ownership. And thus 
we find the court saying, in Gardner v. Lane (supra), 
that delivery of itself can pass no title. “ Nunquam 
nuda traditio transfert dominum” was the wise 
maxim of the jurisconsults. And since the traditio 
does not affect the merits of the case, and the fact 
remains that there was no genuine consent, it would 
seem that, accurately speaking, even executed con- 
tracts are ‘void for mistake. This would seem to 
be borne out by the generally-accepted rule that 
money paid under a mistake of fact can be recov- 
ered. As the court said in Tybout v. Thompson | 
and Taylor (2 Browne, 27): “It has never been de- | 
cided that if one man, by mistake, pays the debts 
of another, he shall not recover the money back; | 
it is included in the general principle which applies 
to money that he is not bound in honor or con- 
science to pay.” 

This question, in its more important aspect of 
the delivery of property, came squarely before the 
court in Radliff v. Dallinger (141 Mass. 1, 6), where 
A supposed he was selling to B’s undisclosed prin- 
cipal, but such principal did not in fact exist. Here 
the court held the sale void and allowed A to 
replevin the goods from the bona fide pledgee of 
B. The court said: “ The invalidity of the transac- 
tion in, the case at bar does not depend upon fraud. 
When one of the former constituents of a legal trans- | 
action is wanting, there is no question of rescis- 
sion; the transaction is void ab initio. The sale | 
being void and not merely voidable, or, in simpler 
words, there having been no sale, the delivery to 
Clementson gave him no power to convey a good | 
title to a bona fide purchaser. He had not even a 
defective title.” Whether the court did right in | 
refusing to recognize the pledgee’s title, or should | 
have accepted the equitable doctrine and protected | 
a bona fide transferee, may be open to Gneuasion, | 
but it is evident that the court appreciated the fact | 
that the absence of a vital contractual clement | 
voids the contract whether it be executory or | 
executed. 

We have seen that mistake is a ground for avoid- | 
ance of contracts, for the reason that where a vital 





_ the state of his mind. 


| with another striking inconsistency. 


mistake and the other is in no degrec responsible 
for it, the contract is ordinarily valid,’ and bases 
it on the ground of estoppel. Kerr is still more 
emphatic, stating (Kerr on Fraud and Mist. p. 479), 
that an unequivocal acceptance of an unambiguous 
proposal can never be avoided. He adds: “If q 
man will not take reasonable care to ascertain 
what he is doing, he must bear the consequences,” 
Benjamin agrees to this doctrine (Benj. on Sales, 
Bk. I., Pt. I, sec. ‘67, Ed. ’99), and puts it with 
Bishop on the ground of estoppel. And, beyond 
question, this is a well-settled rule of the law both 
in England and in this country. In the case of 
implied warranty and that class of sales involving 
especial good faith (uberrimae fidei), the law will 
protect a party against defects concerning the ab- 
sence of which he may have been mistaken, but 
outside of these cases the law judges the liability 
of the party alleging mistake by his acts, and not by 
If, however, his mistake 
was known to the other party, it will be relieved 
against, but the ground of relief is fraud rather 
than mistake, especially so if it was caused by the 
other party with a wrongful intent. And if it be 
innocently caused by the other party, it will gener- 
ally fall under the head of misrepresentation. But, 
if the mistake be not known to the other party the 
contract, as we have said, is generally held to be 
valid. It is at once evident that admitting this as 
a general rule of law, we find ourselves face to face 
Bearing in 
mind the fundamental principle of the law of mis- 
take, is not a vital element lacking in the case of 
unilateral as well as of mutual mistake? Undeni- 
ably it is, and, speaking with the greatest accuracy, 
no contract has been formed when one of the parties 
entered into it through mistake. But, as in 80 
many questions of the law, the rights of the one 
must yield to the interests of the many, the indi- 
vidual is subordinated to the state. That the con- 
tract is theoretically void is true, but the courts 
justly hold it is impossible to allow one to avoid 
‘his contract on the simple allegation of mistake, 
else every contract can be avoided, and commercial 
peace and social security is at an end. In the case 
| of express contracts, the impossibility of allowing 
their terms to be changed by parole evidence is 
obvious, though analyzed, this rule is but the crys 
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tallization of the same idea. It is one of the neces- 
sary restraints upon natural rights. 

Authorities are not entirely lacking to show that | 
this underlying principle has been recognized in 
cases of unilateral mistake. One of the ablest of the 
text-writers (Poll. on Cont., p. 400), has said, “ con- 
sent is essential to the creation of a contract, and if 
it is wanting, it matters_not whether its absence is 
due to the error of one party only or both;” and 
yet, upon the same page, he says of mutual mistake 
itself, “it seems hardly too artificial to say that 
there is no real agreement.” The courts have in 
several notable decisions shown a disposition to 
make unilateral mistake a ground for relief when- 
ever it could be done with certainty of not doing 
injustice. Paget v. Marshall (28 Ch. Div. 255) is 
one of the most striking examples of the working 
out of this principle. This was a case where the 
plaintiff offered the whole of the building at a cer- 
tain rental, intending to reserve a part, but failed 
to do so. The defendant accepted the offer as | 
made. Here the court decreed recission of the! 
contract for unilateral mistake, giving the defendant 
the option of submitting to reformation. The de- 
fendant submitted, and the court preserved inviolate 
the ancient rule of never reforming a contract save 
for mutual mistake. In its decision the court said: 
“A common (i. e., mutual) mistake, the court has 
power to rectify. The other class of cases is one 
of what is called unilateral mistake, and there, if 
the court is satisfied that the intention of one of 
the parties was to do one thing, and he, by mistake, 
signed an agreement to do another, that agreement 
will not be enforced against him, but will be treated 
as if it had never been entered into.” 

This rule that equity courts will refuse a decree 
of specific performance when convinced that the 
contract was entered into by one of the parties 
through mistake, is as well established in this coun- 
try as in England. Thus, in a leading decision in 
Maine (Mansfield v. Sherman, 81 Me. 365, 370), it 
was said: “ The court when appealed to in an action 
at law, can only consider whether there was a valid 
contract and a breach. The mere mistake of one 
party, however great, will not excuse him from 
making full compensation. When, however, appli- 
cation is made to the court not to determine and 
enforce legal rights, but “to do equity” between 
the parties, the court will be careful to do only 
| equity, and will not aid one party to take advantage 
of the mistake of the other party.” It is thus that 
) equity courts, recognizing the effect which an uni- 
lateral mistake exercises upon a contract, strive to 
do justice by refusing to enforce an agreement 
which by its very nature is void. That this is the 
only in which such a mistake is recognized as a 
ground of relief, is due, to the imperative necessity 




















of preserving inviolate, the peace of society and the 
security of property rights. It is but one of the 
many instances where abstract principles must be 
subordinated to concrete needs. That, here, as in 
the case of executed contracts, the basic principles 
cannot be fully worked out, is because of those 
restrictions, which in the interests of the state, 
place upon the fullest development of the “ natural 
’ in every system of jurisprudence. It is not 
the less necessary on this account that they should 
be understood. 


law’ 


St. Louts, Mo., March 1, 1902. 
—_——_—e—_———_ 
HOW THE BANKRUPTCY LAW WORKS. 
PARTICULARLY OF ITs PRACTICAL OPERATION IN 
THE UNITED States District Court, OFFICE 
OF THE CLERK FOR THE SOUTHERN DIsTRICT 
oF New YorK. 


In this office all papers are filed relative to pro- 
ceedings in bankruptcy, and the present clerical 
method of conducting such business calls for a 
searching and thorough investigation. Ordinarily, 
the newspapers, generally foremost in the criticism 
of official misdoings inaugurate this investigation 
without much prompting, but they are not always 
proof to the influence of utilitarianism; and where 
the patronage from this branch of legal machinery 
amounts to thousands of dollars in the course of 
a year self interest is paramount to the mere voice . 
of conscience or public interest. Their clamorings 
are loud enough, sometimes unbidden, but a bone 
tossed to them will cause them to lie quiet as any 
lamb. It cannot fail to suggest an analogy to the 
diffidence of the singers mentioned by Horace, who 
were ever and only ready to utter melody when 
the same was not in demand. 


- Omnibus hoc vitium est, cantoribus inter amicos 
Ut nunquam inducant, animum cantare rogati, 
Injussi nunquam desistant. 


But to the purpose and the facts: 

The bankruptcy law was primarily enacted in the 
interest of the entire country. The compensation 
of clerks, referees and trustees is a matter merely 
incidental to the proper enforcement and operation 
of the same. In the case of a genuine bankrupt, 
and the pauper, impoverished through financial mis- 
fortunes, the law contemplates the absolute immu- 
nity of the bankrupt from the payment of fees. 
Section 51 of the law expressly exempts the bank- 
rupt who begins his proceedings by an affidavit of 
inability to pay the fees of the referee, clerk, etc., 
in other words, who sues “in forma pauperis,” as 
the phrase runs. Now, how does the case of a real 
petitioner who begins his case “in forma pau- 
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peris” work? Simply thus: 


these facts, as soon as the unlucky petitioner files 
his affidavit of inability to pay court fees, his doom 
is sealed. All sorts of objections, real, fanciful — 
mostly the latter, and unsound are discovered by 
the clerk. “He has made a plot on his papers, 
somewhere, etc.” He has no legal right to do what? 
Why come in without his pockets ready for de- 
mands from the clerk, and this in the face of the 
express words of the law—certainly a constitu- 


The clerks by their methods of browbeating, and 
insulting both lawyers and bankrupts are directly 
encouraging fraud and concealment of facts. 
bankrupts who pay go through, 
who in their poverty and probity cry out for redress, 
as the law intended, are tortured and annoyed 
beyond the peradventure of belief. Most of them 
abandon the attempt, in abject humiliation, because 
insult has been added to misfortune. I do not mean 
to imply that the bankrupt who has fortunately 
relatives or friends to provide the fees to win back 
business credit is necessarily dishonest, but I do 
say that the meritorious bankrupt who honestly 
comes forward, and courts investigation under the 
law, standing like a true man upon his rights as 
a citizen, is entitled to something else beside con- 
tumely and coals of fire from disappointed clerks 
and appointees. In most cases, the clerk refuses 
to receive his papers—an act amounting under 
certain conditions to positive malfeasance in office. 
The manner in which they receive the attorney for 


such a petitioner is a crying disgrace, and a per- | 


petual stigma upon the honorable profession of a 
member of the bar—a title which in any other 
country in the world is a guarantee of respect and 
fair treatment. I stand ready to produce attorneys 
who will testify to the truth of these statements. 
The gross quantity of autocracy that appointees 
and clerks exercise in the handling of these cases 
would make a judge blush. The same was true 


in the county clerk’s office, and only now is a 


remedy forthcoming. There are few bankrupts that | 


could afford to stand out in a legal contest with 


these appointees, and the latter knowing this prob- | 
ably think so meanly of the legal profession as to | 


take it for granted no attorney will fight for the 
mere honor and duty of exposing these practices; 


but the times are productive of marvelous develop- rights of all classes of men. 


From the testimony | 
of a good many lawyers who have learned by sad 
experience, and who can vouch for the truth of 


| oppressed, 
|opinione, sed natura constitutum esse jus,” 


{turn at last. 
tional law — and one adapted to secure honesty and | 
straight-forward dealing on the part of bankrupts. 


The | 
the poor devils | 


— 
country —the preliminary “jusjurandum” of aq. 
mission to the bar. 

The average court subordinate may laugh at the 
burning words of Cicero, the champion of the 


“nos ad justitiam esse natos, neque 


but 
he may well pause upon the threshold of the twen- 


tieth century and turn back. The adage, 
better to know the judge than the law,” 
metamorphosed by bitter experience. 
to know the clerk than the judge. The worm may 
Carlyle says: ‘‘ The brutallest black 
African cannot bear that he should be used un- 
justly. No man cah bear it or ought to bear it. A 
deeper law than any parchment law whatsoever, a 
|law written direct by the hand of God in the in- 
most being of man, incessantly protests against it.” 


“ it is 
is being 
It is better 


Sincerely yours, 


ALEXANDER LEE Hirscuserc. 

Mt. Vernon, N. Y., April 8, 1902. 
| —_—-—- 
| JUSTICE IN THE PHILIPPINES. 
“ Law is uncertain, and politics utterly vain,” was 
| the remark of America’s greatest statesman, when 
| in old age, wearied and worn with the contests and 
vexations of the hustings and the courts. The latter 
sentiment will undoubtedly be found to most 
abundantly apply to the Filipinos, after a few 
months more of civil government. With the pre- 
vailing judicial conditions in this country, however, 
it is proposed to treat on the present occasion. 

The course of justice in the Philippines is de- 
cidedly uncertain. At the present time, as well as 
in the immemorial past, the greatest of crimes is 
to be ignorant and poor. “ Forsake all hope, ye 
who enter here,” might have been written over the 
door of the prison that closes on the disappearing 
figure of the poor man. 

“ The law’s delays,” as well as the law’s injustice, 
have been, and to a certain extent, are still, a 
marked feature of the administration of the Filipino 
law, which has continued from the days of the 
earliest Spanish governor general down to the days 
of Governor Taft. The injustice of the law is im 
its aristocratic tendency. Its disregard of the rights 
of the great mass of the population. Reference here 
is made to the administration of the laws, not to 
the laws as written, in fact the Code of Spain, as 
| provided for the colonies, carefully protects the 
It provides that the 





ments in this twentieth century, and I for one am | trial judge may take into consideration the fact of 
prepared to follow where any dare lead in the battle | ‘the defendant being ignorant, an Indian or a China 
of justice for the poor man, and assuredly there | man, as matter of extenuation before pronounc 
are others prepared to stand up for the oath of | ing sentence. The law in its essential features is 
loyalty to the institutions and constitution of the ' humane, and if “administered in the spirit of its 
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composition would prove a blessing to the people 
of the colonies. 

In the Philippines, as elsewhere in the world, it 
is bad to be a murderer or a thief, or barn burner, 
put the fatal crime is to be a poor man, a common 
Tow as called in the Visayan provinces, or an hom- 
bre, to use the Spanish expression for the common 
native, all over the islands. 


Such has been the status of men in these islands | 
during the past, and to a considerable degree, such | 


js the status of men to-day. 


Recently in the American Court of First Instance | 
jn the Island of Negros, was completed the trial of | 


a number of cases, involving many defendants, some 
men of position, with influence; some, and the 
greater number, belonging to the common class of 
tows. 


from the Chino owners. The crime was committed 
on the 15th of August, 1900. A few of the defend- 
ants have been in the public prison of the province 
for sixteen or seventeen months; most of them, 
however, had been released on bail, among whom 
were included, of course, the men of influence, and 
who were, as charged, by all means the greatest 
offenders. : 

The chief of the Ladrone band, who committed 
the theft, has been killed by American soldiers. 
The presidente of Pueblo, where it was committed, 
has never been in prison; he was at once released 
on bail. The councellor of Pueblo, one of the de- 
fendants, is on bail. They were men of official po- 
sition and influence. The presidente was accused 
of giving information to the chief of the Ladrones, 
as to the location of the silver, and inciting the 
theft. The councellor was‘accused of following up 
the thieves and participating in the plunder to the 
extent of 750 of the dollars. The testimony against 
both of the said officials taken in the previous ex- 
aminations was very strong; both, however, were 
liberated on bail, and during the seventeen months 
since the commission of the crime have been at 
liberty. 

One of the accused, however, had neither money 
or official position. Shortly after the perpetration 
of the crime he was arrested and remained in prison 
for the period of seventeen months. Last March 
he was permitted to work in one of the military 
departments, instead of working on the roads under 
4 sentinel, and continued so working to the day of 
his trial, yesterday. During the seventeen months 
he has been a prisoner, receiving no compensation 
for his labor. 

His wife died three months after his arrest, as he 
stated, from grief. His little family of four are 
living in the town from whence he came, supported 
by the eldest, a boy of twelve, who peddles fish for 


The cases all arose from the same transac- | 
tion, the theft of several thousand Mexican dollars | 
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the support of himself and the younger children. 
On being asked by the judge if he received any pay 
for his labor, the defendant took from his pocket 
two rings made from the horn of the caribou, saying: 
that after hours he made such rings, and from the 
sale of them, provided himself with clothes. His 
liberation speedily followed the trial, there being no. 
| evidence connecting him with the offense. As a 
rule the native Visayan comes before the court with 
a face like a graven image, and departs with the 
|same bronze visage, whether acquitted or con- 
demned. A weeping Filipino is a rarity before the 
court. The party alluded to, however, was an ex- 
| ception; his voice broke, and he wiped away the 
|tears as he answered the questions of the judge as 
|to his family and future prospects. ’ 

On a previous occasion, of similar nature, equal 
| sensibility was manifested by a native prisoner who 
had been in unjust confinement for many months. 
When his long, lingering imprisonment was termi- 
nated by his being brought before an American 
judge, who promptly inquired into the cause of his 
incarceration and summarily liberated him, the poor 
fellow shed tears as he realized that he actually was 
at liberty to join his wife and children. 

The existing law is in a transition state, partaking 
both of the old Spanish and new American systems. 
A new civil code has been introduced which par- 
tially supersedes the former code and partially sup- 
plements it, leaving, as is unavoidable in such case, 
many points in doubt liable to give rise to much 
future litigation. 

The Criminal Code has been unchanged by the 

commission, excepting as to procedure before jus- 
|tices of the peace. In the days of General Otis, 
however, a general order was issued modifying 
the existing criminal law to a certain extent, with the 
intent of introducing the great principles of the 
common law guaranteeing safety of liberty and per- 
son, providing that the accused shall be confronted 
by the witnesses against him, which order, while 
apparently making alterations easily understood, 
introduces principles so alien to the pre-existing 
laws as to confuse the native practitioner as to their 
application, and in instances leave the American 
judge or lawyer in doubt as to the procedure to be 
followed. 

The confusion is worse confounded by the com- 
position of the courts. The prosecuting attorneys 
of the highest trial courts are all native lawyers. 
These provincial fiscals, as they are called, are igno- 
rant of our laws of evidence, of pleading, and espe- 
cially of the inherent spirit of the laws of the United 
States. The judges of the Supreme Court are 
partly native, partly American. The chief justice 
being a Filipino. Several of the judges of the 
Courts of First Instance, as the highest trial courts 
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are called, are Filipinos. 
are natives. Such is the constitution of the courts | 
before which practice both American and native 
lawyers. On the Supreme Court, where time is | 
taken for reflection, and where is considered the 
construction and interpretation of Spanish as well 
as American laws, native as well as American law- 
yers may prove competent judges. 


ent, and it is patent to every one that it must be 


very difficult, if not impossible, for a judge trained | 


under the Spanish system of judicature, to sit and 
decide points of evidence as they arise in the 


progress of the trial of a case, without time for | 


deliberation. In the courts of the States a very 
large proportion of the cases reversed in the Su- 
preme Courts are sent back for a new trial on 
erroneous rulings on the part of the trial judge as 
to the admission of evidence. If this be so in 
courts presided over by men whose life has been 
passed in the practice of a system of law of which 
the rules of evidence constitute a most essential 
principle, how much greater would be the number 


of reversal of cases tried by judges trained in a| 
system of law to which our law of evidence is | 


unknown? 


Under the American Criminal Code, with a native | 


judge on the bench and a native lawyer as prose- 
cuting attorney, it will be well nigh impossible to 
avoid a complete failure of justice when the defense 
is conducted by a competent American attorney. 
The same remark applies to even where the pre- 


siding judge is an American, unless the court turns | 


public prosecutor. The native lawyer, trained in 


the past system of Filipino-Spanish law fails to | 
comprehend the essential spirit of our laws; whether | 


the present generation of practicing lawyers will 
* ever comprehend it is a matter of extreme doubt. 
The political system of the past, as well as the 
written law, is antagonistic to the essential spirit 
of the laws of the United States. So unlike, that 
our laws cannot be administered in the spirit of our 


institutions by judges and fiscals brought up under | 


the political and legal institutions of Spain, as pre- 
existing in the Philippines. 

A brief reference to the provisions-of the previous | 
Filipino law illustrates this point. The law was | 
made for the classes and not the people, 
pecially was the law made for the lawyers, who 


On the bench of | 
the trial court, however, conditions are very differ- | 


es- | 








All justices of the peace plaintiff, and to make assurance duebly sure, the law 


further provided that from the decision of his 
‘brother professionals there should be no appeal, 
However unjust the demand originally, the referees 
‘might augment it and there was no relief for the 
| client who had the hardihood to dispute his lawyer's 
fee. 

Such a system bears its natural fruit. The law- 
yers look upon the non-professional man as his 
‘natural prey. Some time since a disputed lawyer's 
| fee was submitted to two lawyers as provided by 
|law. The American judge selected as arbiters the 
| fiscal of the province and the single American law- 
yer practicing at the bar. The native was in favor 
of allowing the total sum, the American considered 
| it exorbitant, and so reported, recommending an 
amount materially less. A prominent member of 
the local bar made the remark, during the discus- 
sion cf the question, that there was an understand- 
ing among the lawyers to the effect that the amount 
claimed should never be diminished when a dis- 
puted attorney’s fee was submitted, but that the 
| lawyer arbiters would either allow the full sum or 
increase it. 
| In this country, among the common people, hu- 
| man life is held in slight esteem. In a case which 
came recently under my observation, one man killed 
another by stabbing him with a wooden spear in 
the breast. The cause of the murder was a dispute 
over a gambling wager of ten cents, Mexican, or half 
|a dime of our money. The clerk of the court tells 
| me that a man has been killed here for two duckles, 
‘or about one cent American in value. In the great 
| majority of cases coming before the court, life is 
| taken in a quarrel, generally in a reckless manner. 
while the perpetrator of the offense is in a rage, or 
his head is bad. Occasionally, however, the act is 
one of extreme wantonness, showing an utter disre- 
gard of human life as well as diabolical wickedness. 
A case of the latter character is now pending sen- 
tence in the Court of First Instance for the Western 
Province of this Island, in which the evidence 
shows that the defendant killed a child of tender 
| pones for the purpose of wreaking revenge on the 
| boy's father, whom he claims refused to deliver his 
axe, or pay for the same the sum of one peso and 
a half. 

A case of somewhat similar nature, decided in 
the court of oriental Negros yesterday, manifests 





were not subject to the ordinary operations of the| the Malay spirit of revenge in a manner worthy 
courts in collecting their fees. In case a client | of the old-time pirates who cut the throats of our 
objected to paying the fee demanded by his attor- | grandfathers when navigating the Sulu seas a cen- 
ney, the matter in dispute was referred to two of|tury ago. In the instance alluded to, the accused 
the practicing lawyers of the local bar. No matter | had served a term in the publie prison, or while 
how exorbitant the sum demanded, there was no | serving sentence for killing a man, had been fe 


recourse for the client but to submit to the decision | leased at the prison delivery following the uprising 
of a board composed of two fellow-attorneys of the | against the Spanish government. 


After his release 
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he asked a man named Pedro for his bolo, whom|come. The party is an Igorote, an infidel, as 
it would appear had had possession of it before, | termed here, or unbaptized person, or half-civilized 
or during the imprisonment of the accused. Pedro | man of the mountains. Whether his imprisonment 
replied that the bolo was in possession of the au- | will be for life, or whether he will live to be set free 











thorities, which answer enraged the defendant, but 
who refrained from assaulting Pedro at the time, 
as there were too many people present. He bided 
his time, however, and about a week later proceeded 
to Pedro’s house, taking his spear with him. The 
houses of the common people are raised some six 


or eight feet above the ground, the floor is com- | 


posed of strips of bamboo, so that one can walk 
under the house and look up into the living room 
of the family. It was dusk when the defendant ar- 
rived; walking under the house, he saw the family 


at supper, gathered around the common dish, seated | 
on the floor or sitting on their haunches after the | 


manner of the natives. Inserting his spear under 


‘the one he supposed to be Pedro, the defendant 


gave a thrust into the body of his victim and fled. 
The man wounded was the father of Pedro, who 
died within two hours. The above statement is 
substantially as given by the murderer, who said 
that he intended to kill, and not to wound, when he 
gave the thrust of the spear into the body of the 
man whom he supposed had refused to return his 
bolo. The above statement is related substantially 
as confessed by the defendant, who apparently failed 
to realize the enormity of his crime as judged by 
American standards. In fact, he sent to the judge 
a request that he might be released, as had been 
numerous minor offenders against whom there was 
no adequate cause of detention in the prison. 

In November, 1898, at the date of the revolt 
against Spain, the prisoners were freed. Previous 


to that time Spanish judges presided over the | 


Courts of First Instance.. For several months after 


Filipino judges, appointed under the authority of | 


the United States, were supposed to administer jus- 
tice, till the appointment of the present judges 
under the prevailing system inaugurated by the Fili- 
pino commission. During the Spanish sway the 
administration was said to be corrupt. During the 
interval between Spanish and the present judiciary 


the administration of justice was decidedly erratic. | 


lam informed by a present court official that the 
judge left the matter of imposing sentences in 


ctiminal cases to the clerks or minor court officials. | 


That the minor cases would be left unattended to 
and sentences imposed without notification being 
given to the defendant. One particular defendant 
liberated to-day was sentenced last March to four 
months’ confinement in the provincial prison. His 
Sentence expired seven months since, during which | 


| is as yet uncertain. 

| W. F. Norris, 

| Judge Special Court First Instance 

for Island of Negros, P. I. 
Bacotop, P. I., March, 1902. 
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THE WIT AND HUMOR OF LORD NORBURY. 





The superiority of Irish wit is universally ad- 
mitted. Men renowned for wit have credit given 
them for many funny sayings which they never 
uttered. John Toler, Lord Norbury, was brimming 
| over with sparkling wit and pleasing humor. Many 
|a man has been immortalized as a wit on half the 
capital he possessed. His wit was of the refined 
sd cultured kind, and never at any time coarse or 
vulgar. It was ready wit, capable of quick under- 
standing, and unaccompanied by long introductions 
or explanations. No judge or lawyer in the history 
of English jurisprudence ever surpassed him in 
repartee. His levity never forsook him, and with 
the black cap on his head he joked as freely as 
though he were the chief wit at a banquet. His 
jests and puns were known and appreciated by the 
shop keepers of Dublin. His powers of invective 
were startling, and his sarcasm frequently led to 
challenges and participation in duels. He often 
remarked that he would not seek shelter behind 
the bench, or merge the gentleman in the chief 
justice. 

Some of the newspapers kept the heading, ‘“‘ Lord 

| Norbury’s Last” in type, and under its shade issued 
| pleasantries he never dreamed of. When told one 
day that other judges were stealing his puns, Lord 
Norbury remarked rather dryly, “ They are wel- 
come to my weeds.” 
“His relish for a capital conviction was undis- 
guised; a reliable document before us mentions the 
almost incredible fact that at a single assize he 
passed sentence of death on 1098 individuals, of 
whom 197 passed through the hands of Galvin, the 
hangman. 

It was this bloody assize that the patriot Robert 
Emmet referred to in his dying speech when he 
said: “ By you, too, although if it were possible 
to collect all the innocent blood that you have 
|shed in your unhallowed ministry in one great 
'reservoir, your lordship might swim in it.” 

But I fear I’m digressing. A few illustrations of 





time he has been suffering unjust imprisonment. | his wit are herewith presented for the entertain- 
When sent for to appear before the court it was| ment of the reader. A wretched culprit brought 
ascertained that he was so sick as to be unable to! before him for sentence after a capital conviction, 
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said, “ Ah, my lord, give me a long day.” “ Your 
wish is granted,” replied the judge. “I give you 


until the twenty-first of June, the longest day in 
the year.” 

Another wretch, convicted for stealing a watch, 
was brought before him for sentence. “Ah, my 
gay fellow,” replied Lord Norbury, “ You made a 
_ grasp at time, but egad, you caught eternity.” 

A bigamist, in reply to the question as to why 


sentence should not be pronounced, said, “ Ah, | 


your honor, I was only,” here he was interrupted 
by the court, who said, “ trying to find a good one.” 
(Meaning wife, of course.) 

The punning judge composed an epitaph for his 
tomb, but no more of it has remained in our mem- 
ory than his request for the bell ringer to do him 
justice, for he, too, was a Toler. 

The Scotch broom deserves an Irish stick, ex- 
claimed Lord Norbury, in reference to Lord 
Brougham, who had brought before Parliament 
some unconstitutional conduct of which he had 
been guilty; and at a later period it appeared that 


the old chief had fallen asleep on the bench during | 


a trial for murder. 
1831 he died. 

The late Mr. Brophy, State dentist, who was 
present at Lord Norbury’s funeral, informed us 
that when lowering the coffin by ropes into a deep 
grave, a voice in the crowd called out: “ Give him 
rope galore; he was never sparing of it to others.” 

As a landlord, Lord Norbury was by no means 
bad, and in his own house he is said to have been 
gentle and forbearing. His place in history is an 
unenviable one, because he was allied with the en- 
emies of his country. 


In 1827, he resigned, and in 


Joseph M. Sullivan. 
Of the Suffolk (Mass.) Bar. 


——__4—_—_ 
LABOR ORGANIZATION. 
REFUSAL OF MEMBERS TO WorK Upon Jos wiTH 
MemBERS OF RIVAL ORGANIZATION. 
New York Court oF APPEALS. 
(Decided April 1, 1902.) 


NaTIONAL ProtectivE ASSOCIATION OF STEAM- | 


FITTERS AND HELPERS and CHARLES McCQUEED, 
Appellants, v. James M. Cumminc, and Patrick 
J. Durr, as Treasurer of Enterprise Association 
(impleaded with others), Respondents. 


A body of men, constituting a labor organization, 


| members of the rival organization for causing their 
froeet and preventing them from obtaining 
employment. 

Such an organization has the same rights as an 
| individual, with respect to refusing employment by 
its members for any reason satisfactory to itself. 
It may also inform employers of its purpose, and, 
so long as there is no resort, or any threat to 
| resort, to illegal acts or methods, it is not liable 
|to those who may thereby suffer 
| employment. 

When the acts complained of may, upon the eyj- 
dence, be referred to lawful motives, such as q 
purpose to exclude from work unskillful men, or 
to secure a preference of employment to its own 
members, on their own terms and conditions, they 
should be attributed to such motives, and an unlaw- 
ful purpose should not be presumed. 








loss of 





Appeal from an order of the Appellate Division, 
First Department, reversing a judgment of the 
Special Term in favor of the plaintiffs. 


Andrew J. Shipman, 
Steckler, for respondents. 


for appellants; Charles 


ParRKER, Ch. J.— The order of the Appellate Di- 
vision should be affirmed, on the ground that the 
facts found do not support the judgment of the 
Special Term. Inthe discussion of that proposition 
I shall assume, for the purposes of the discussion 
only, that certain principles of law laid down in the 
opinion of Judge Vann are correct, namely: 

“Tt is not the duty of one man to work for 
another unless he has agreed to, and if he has 

so agreed, but for no fixed period, either may end 
|the contract whenever he chooses. The one may 
work or refuse to work at will, and the other may 
hire or discharge at will. The terms of employ- 
ment are subject to mutual agreement, without let 
or hindrance from: any one. If the terms do not 
suit, or the employer does not please, the right to 
quit is absolute, and no one may demand a reason 
for it. Whatever one man may do alone he may 
do in combination with others, provided they have 
no unlawful object in view. Mere numbers do not 
ordinarily affect the quality of the act. Working- 
men have the right to organize for the purpose of 
securing higher wages, shorter hours of labor or 
improving their relations with their employers. 
They have the right to strike; that is, to cease work- 
|ing in a body by prearrangement until a grievance 
is redressed, provided the object is not to gratify 
| malice or inflict injury upon others, but to secure 
‘better terms of employment for themselves. A 





may refuse to work upon a job with members of | peaceable and orderly strike, not to harm others, 
a rival organization and may notify employers of but to improve their own condition, is not in viola 
; tion of law.” 

| Stated in other words, the propositions quoted 


that fact, and threaten to “strike” unless they are 
discharged, without incurring legal liability to 
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recognize the right of one man to refuse to work 
for another on any ground that he may regard as 
sufficient, and the employer has no right to demand 
areason for it. But there is, I take it, no legal 
objection to the employe’s giving a reason, if he 
has one, and the fact that the reason given is that 
he refuses to work with another who is not a mem- 
ber of his organization, whether stated to his em- 
ployer or not, does not affect his right to stop work 
nor does it give a cause of action to the workman 
to whom he objects because the employer sees fit 
to discharge the man objected to rather than lose 
the services of the objector. 

The same rule applies to a body of men who hav- 
ing organized for purposes deemed beneficial to 
themselves, refuse to work. Their reasons may seem 
inadequate to others, but, if it seems to be in their 
interest as members of an organization to refuse 
longer to work, it is their legal right to stop. The 
reason may no more be demanded, as a right, of 
the organization than of an individual, but if they 
elect to state the reason their right to stop work 
is not cut off because the reason seems inadequate 
or selfish to the employer or to organized society. 

And if the conduct of the members of an organ- 
ization is legal in itself it does not become illegal 
because the organization directs one of its members 
to state the reason for its conduct. The principles 
quoted above recognize the legal right of members 
of an organization to strike, that is, to cease work- 
ing in a body by prearrangement until a grievance 
is redressed, and they enumerate some things that 
may be treated as the subject of a grievance, namely, 
the desire to obtain higher wages, shorter hours 
of labor or improved relations with their employers, 
but this enumeration does not, I take it, purport to 
cover all the grounds which will lawfully justify 
members of an organization refusing, in a body and 
by prearrangement, to work. The enumeration is 
illustrative rather than comprehensive, for the object 
of such an organization is to benefit all its members, 
and it is their right to strike, if need be, in order 
to secure any lawful benefit to the several members 
of the organization, as, for instance, to secure the 
re-employment of a member they regard as having 
been improperly discharged and to secure from an 
employer of a number of them employment for 
other members of their organization who may be 
out of employment, although the effect will be to 
cause the discharge of other employes who are not 
members. 

And whenever the courts can see that a refusal 
of members of an organization to work with non- 
members may be in the interest of the several mem- 
bers, it will not assume, in the absence of a finding 
to the contrary, that the object of such refusal was 


XUM 


| oughly competent. 


solely to gratify malice and to inflict injury upon 
such non-members. 

A number of reasons for the action of the organ- 
ization will at once suggest themselves in a case 
like this. One reason apparent from the findings 
in this case, as I shall show later, is the desire of 
the organization that its own members may do the 
work the non-members are performing., And an- 
other most important reason is suggested by the 
fact that these particular organizations, associations 
of steamfitters, required every applicant for mem- 
bership to pass an examination testing his compe- 
tency. Now, one of the objections sometimes urged 
against labor organizations is that unskillful work- 
men receive as large compensation as those thor- 
The examjnation required by 
the defendant association tends to do away with 


the force of that objection as to them. And again, 


‘their restriction of membership to those who have 


,man through the carelessness of a coemploye. 


stood a prescribed test must have the effect of 
securing careful as well as skillful associates in their 
work, and that is a matter of no small importance 
in view of the state of the law, which absolves the 
master from liability for injury sustained by a work- 
So 
long asthe law compels the employe to bear the bur-’ 
den of the injury in such cases it cannot be open to 
question but that a legitimate and necessary object 
of societies like the defendant associations would 
be to assure the lives and limbs of their members 
against the negligent acts of a reckless coemploye, 
and, hence, it is clearly within the right of an 
organization to provide such a method of examina- 
tion and such tests as will secure a careful and 
competent membership, and to insist that protection 
of life and limb requires that they shall not be 
compelled to work with men whom they have not 
seen fit to admit into their organization, as happened 
in the case of the plaintiff McQueed. 

While I purpose to take the broader ground, 
which I deem fully justified by the principles quoted, 
as well as the authorities, that the defendants had 
the right to strike for any reason they deemed a 
just one, and further, had the right to notify their 


|employer of their purpose to strike, I am unable to 


see how it is possible to deny the right of these 
defendant organizations and their members to refuse 
to work with non-members, when, in the event of 
injury by the carelessness of such coemployes, the 
burden would have to be borne by the injured with- 
out compensation from the employer and with no 
financial responsibility, as a general rule, on the 
part of those causing the injury; for it is well known 
that some men, even in the presence of danger, are 


| perfectly reckless of themselves and careless of the 


rights of others, with the result that accidents are 
occurring almost constantly which snuff out the 
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lives of workmen as if they were candles, and leave 
others to struggle through life maimed and help- 
less. These careless, reckless men are known to 
their associates, who not only have the right to 
protect themselves from such men, but, in the pres- 
ent state of the law, it is their duty, through their 
organizations, to attempt to do it, as to the trades 
affording special opportunities for mischief arising 
from recklessness. 

I know it is said in another opinion in this case 
that “workmen cannot dictate to employers how 
they shall carry on their business, nor whom they 
shall or shall not employ;” but I dissent absolutely 
from that proposition, and assert that so long as 
workmen must assume all the risk of injury that 
may come to them through the carelessness of co- 
employes, they have the moral and legal right to 
say that they will not work with certain men, and 
the employer must accept their dictation or go 
without their services. 

If it be true, as was recently intimated by the 
Supreme Court of Pennsylvania in Durkin v. 
Kingston Coal Co. (171 Pa. St. 193), that an act 
of the legislature which undertakes to “ reverse the 
settled law upon the subject, and declare that the 
employer shall be responsible for an injury to an 
employe resulting from the negligence of a fellow- 
workman” is unconstitutional—a doctrine from 
which I dissent (see Tullis v. L. Erie & W. R. R., 
175 U. S. 348), but which it is possible may receive 
the support of the courts—then the only oppor- 


tunity for protection in the future as well as the | 


present, to workmen engaged in dangerous occu- 
pations is through organizations like these defend- 
ant associations, which restrict their memberships 
to careful and skillful men, and prohibit their mem- 
bers from working with members of other organ- 
izations which maintain a lower standard or none 
at all. For the master’s duty is discharged if the 
workman be competent, and for his recklessness, 
which renders his employment a menace to others, 
the master is not responsible. 

But I shall not further pursue this subject. My 
object in alluding to it is to emphasize the facts that 
there are other purposes for which labor organiza- 
tions can be effectually used than those quoted 
above; and also, because it is fairly inferable from 
the facts found that the members of plaintiff associ- 
ation were objectionable to defendants because not 
up to the latter’s standard, so as to make them 
eligible for membership in defendants’ organization, 
and that this was the motive for defendants’ acts 
in holding a strike and notifying their employer of 
their intention to do so. But whether this be so 
or not, when it can be seen from the facts found 
that such or other motives of advantage to them- 
selves may have prompted defendants’ action, a 





a in - a, 


court which can review only upon the law certainly 
will not presume that another and an unlawfyl 
motive, and one not stated in the findings of fact, 
prompted the action of the organization and its 
members; in other words, this court cannot import 
into the findings of fact a fact that is not therein 
expressed. This is not a case of unanimous affirm- 
ance, but one of reversal, and under section 1338 
of the Code of Civil Procedure, we are to assume 
that the Appellate Division intended to affirm the 
facts as found by the trial court, and, having so 
affirmed them, it then reversed, because they were 
insufficient in law to support the judgment. It is 
our duty, therefore, if we discover that the facts 
as actually found are insufficient to support the 
conclusion of law, to sustain the action of the Ap- 
pellate Division in reversing the judgment (Nat. 
Harrow Co. v. Bement & Sons, 163 N. Y. 505, and 
cases cited). 

In Brown v. Murdock (14 Allen, 499), the court 
had before it on demurrer a declaration in an action 
where the defendants’ business had been practically 





declaration must allege against the defendants the 
commission of illegal acts. Its allegations must be 
analyzed to ascertain whether they contain a suffi- 
cient statement of such acts.” This was followed 
by an interesting analysis which resulted in disclos- 
ing that no illegal act was alleged, notwithstanding 
the liberal use of such extravagant words and 
phrases as “ maliciously conspiring together” and 
|“ fellow-conspirators as aforesaid in pursuance of 
| their conspiracy as aforesaid,” whereupon a demur- 
| rer was sustained and a precedent created which 
| should be followed in this case. 

Now, before taking up the findings of fact for 
analysis in the light of the principles quoted above, 
as was done in Brown’s case, and with a view of 
showing that they do not sustain the judgment of 
the Special Term, I wish to again call attention to 
the rules quoted, and particularly to so much of 

them as intimates that if the motive be unlawiul 
|or be not for the good of the organization or some 
| of its members, but prompted wholly by malice and 
(a desire to injure others, then an act which would 
| be otherwise legal becomes unlawful. To state it 
| concretely, if an organization strikes to help its 
| members the strike is lawful. If its purpose be 
| merely to injure non-members it is unlawful. If 
| the, organization notifies the employer that its mem- 
bers will not work with non-members, and its real 
object is to benefit the organization and secure 
/employment for its members, it is lawful. If its 
| sole purpose be to prevent non-members working, 








| then it is unlawful. I do not assent to this propo- 


| sition, although there is authority for it. 
It seems to me illogical and little short of absurd 


broken up, and it said: “In order to be good the . 
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to say that tc everyday acts of the business world, | 
apparently " ithin the domain of competition, may | 
be either la.ful or unlawful according to the motive | 
ofthe actor. If the motive be good, the act is law- 
ful; if it be »ad, the act is unlawful. Within all the 
authorities upholding the principle of competition, 
if the motive be to destroy another’s business in | 
order to secure business for yourself, the motive is | 
good; but, according to a few recent authorities, if | 
you do not need the business, or do not wish it, 
then the motive is bad; and some court may say to 
a jury, who are generally the triers of fact, that a 
given act of competition which destroyed A’s busi- 
ness was legal if the act was prompted by a desire 
on the part of the defendant to secure to himself 
the benefit of it, but illegal if its purpose was to 
destroy A’s business in revenge for an insult given. | 

But for the purpose of this discussion I shall | 
assume this proposition to be sound, for it is clear 
to me that, applying that rule to the facts found, 
it will appear that the Appellate Division order 
should be sustained. 

While I shall consider every fact found by the 
learned trial judge, I shall consider the findings 
ina different order, because it seems to me the 
more logical order. He finds “that the defendants, 


of walking delegates for their respective associations 
and members of the board of delegates, caused the 
plaintiff, McQueed, and other members of the 
plaintiff association to be discharged by their em- 
ployers from various pieces of work upon buildings 
in the course of erection * * * by threatening 
the * * * employers that if they did not dis- 
charge the members of the plaintiff association and 


| asserted to have been the animating one. 





employ the members of the Enterprise and Progress 


associations in their stead, the said walking dele- | 
gates would cause a general strike of all men of | 


other trades employed on said buildings, and that 


the defendant, Cumming, as such walking delegate, | 
in order to prevent the | 


did cause strikes * * * 


or their walking delegates had any other motive 
than one which the law justifies of attempting to 
benefit their members by securing their employ- 
ment. Nowhere throughout that finding will be 
found even a hint that a strike was ordered or a 
notification given of the intention to order a strike 
for the purpose of accomplishing any other result 
than that of securing the discharge of the members 
of the plaintiff association and the substitution of 
members of the defendant associations in their place. 
Such a purpose is not illegal within the rules laid 
down in the other opinion nor within the author- 
ities cited therein; on the contrary, such a motive 
It is only where the 
sole purpose is to do injury to another, or the act 
is prompted by malice, that it is insisted that the 
act becomes illegal. 
that finding. 


is conceded to be a legal one. 


No such motive is alleged in 
On the contrary, 
the motive which always underlies competition is 
It is be- 
yond the right and the power of this court to import 
into that finding, in contradiction of another find- 
ing or otherwise, the further finding that the motive 
which prompted the conduct of defendants was an 
unlawful one, prompted by malice and a desire to 


It is not hinted at. 


| do injury to plaintiffs without benefiting the mem- 
Cumming and Nugent, while acting in their capacity | 


bers of the defendant associations. 

I doubt if it would ever have occurred ‘to any one 
to claim that there was anything in that finding 
importing a different motive from that specially 
alleged in the finding, had not the draftsman char- 
acterized the notice given to the employers by the 
associations of their intention to strike as “ threats.” 

The defendant associations, as appears from the 
finding quoted, wanted to put their men in the place 
of certain men at work who were non-members 
working for smaller pay, and they set about doing 
it in a perfectly lawful way. They determined that 


| if it were necessary, they would bear the burden and 


members of the plaintiff association from continuing | 


with the work they were doing at the time the 
strike was ordered, and that said employers, by 
reason of said threats and the acts of the defendants, 
Cumming and Nugent, discharged the members of 
the plaintiff association and employed the members 
ofthe Enterprise and Progress associations in their 
stead.” 

Now, there is not a fact stated in that finding 
which is not lawful within the rules which I have 
quoted supra. Those principles concede the right 
of an association to strike in order to benefit its 
members; and one method of benefiting them is to 
Secure them employment, a method conceded to 
be within the right of an organization to employ. 
There is no pretense that the defendant associations 


expense of a strike to accomplish that result, and 
in so determining they were clearly within their 
rights, as all agree. They could have gone upon 


a strike without offering any explanation until the 
| contractors should have come in distress to the offi- 


cers of the associations asking the reason for the 
strike. Then, after explanations, the non-members 
would have been discharged and the men of defend- 
ant associations sent back to work. Instead of tak- 


| ing that course, they chose to inform the contractors 


| of their determination and the reason for it. 









' word was employed by the court is of no conse- 


It is the giving of this information a simple notifi- 
cation of their determination, which it was right 
and proper and reasonable to give, that has been 
characterized as “threats” by the Special Term, 
and which has led to no inconsiderable amount of 
misunderstanding since. But the sense in which the 
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quence, for the defendant associations had the abso- 
lute right to threaten to do that which they had 
the right to do. Having the right to insist that 
plaintiff's men be discharged and defendants’ men | 
put in their place if the services of the other mem- 
bers of the organization were to be retained, they 
also had the right to threaten that none of their 
men would stay unless their members could have all 
the work there was to do. 

The findings further stated that the defendants, 
Cumming and Nugent, were the walking delegates 
of the defendant associations, and as such were 
members of the board of delegates of the building 
trades in New York, and were, therefore, in control | 
of the matters in their respective trades. The trial 
court also found “that the defendant, Cumming, 
threatened to cause a general strike against the 
plaintiff association and against the plaintiff, 
McQueed, wherever he found them at work, and 
that he would not allow them to work at any job 
in the city of New York, except some small jobs 
where the men of the Enterprise Association were 
not employed, and that he and the defendant, Nugent, 
threatened to drive the plaintiff association out of 
existence.” 

Now, this finding should be read in connection 
with and in the light of the other findings which 
I have already read and commented on, and which 
show that the purpose of the strike was to secure 
the employment of members of the defendant associ- 
ations in the places filled by the members of the 
plaintiff's association, who were willing to work for 
smaller wages, a perfectly proper and legitimate 
motive, as we have seen. But if the other findings 





be driven from the mind while considering this one, 
which the opinions of the Appellate Division indi- | 
cate was not justified by the evidence, it will be | 
found that it fairly means no more than that the | 





—~-—— 
purpose of the defendants to secure t s work for 
themselves and to prevent McQueed ani: his assoc}. 
ates from getting it, and in doing that ‘ley but ip. 
formed them of their intention to do w ‘iat they had 
a right to do, and, when a man pur oses to do 
something which he has the legal right ‘o do, there 
is no law which prevents him from telling another, 
who will be affected by his act, of his i:tention, 

A man has a right under the law to start a store 


and to sell at such reduced prices that he is able 
in a short time to drive the other storekeepers jn 
his vicinity out of business, when, having possession 
of the trade, he finds himself soon shite to recover 
the loss sustained while ruining the others. Such ha 


been the law for centuries. The reason, of course, 


is that the doctrine has generally been accepted that 


free competition is worth more to society than it 
costs, and that, on this ground, the infliction of 
damages is privileged (Commonwealth v. Hunt, 4 
Metcalf, 411, 434). 

Nor could this storekeeper be prevented from 
carrying out his scheme, because, instead of hiding 
his purpose, he openly declared to those storekeep- 
ers that he intended to drive them out of business 
in order that he might later profit thereby. Nor 
would it. avail such storekeepers, in the event of 
their bringing an action to restrain him from accom- 
plishing their ruin by underselling them, to persuade 
the trial court to characterize the notification as 
a “threat,” for on review the answer would be: A 
man may threaten to do that which the law says 
he may do, provided that, within the rules laid 
down in those cases, his motive is to help himself. 


A labor organization is endowed with precisely 
the same legal right as is an individual to threaten 
to do that which it may lawfully do. 


Having finished the discussion of the facts, I re 


defendant associations did not purpose to allow | iterate that, within the rules of law I have quoted, 
McQueed and the members of his association to it must appear, in order to make out a cause of 
work upon any jobs where members of defendant action against these defendants, that in what they 
associations were employed; that they were perfectly | did they were actuated by improper motives, by a 
willing to allow them to have small jobs, fitted, per- | Malicious desire to injure the plaintiffs. There is 
haps, for men who were willing to work for small | no such finding of fact, and there is no right im 
wages, but that the larger jobs, where they could | | this court to infer it, if it would, and from the other 
afford to pay and would pay the rate of wages de- | facts found, it is plain that it should not, if it could 
manded by defendant associations, they intended to| The findings conclude with a sentence which 
secure for their members alone —a determination | commences as follows: “I find that the threats made 
to which they had a perfect right to come, as is by the defendants and the acts of the said walking 
conceded by the rules which I have quoted. | delegates in causing the discharge of the members 

Having reached that conclusion defendants noti- | of the plaintiff association by means of threats of 
fied McQueed, who had organized an association | a general strike of other workmen consti an 
when he failed to pass the defendants’ examination, | illegal combination and conspiracy.” That is not 
that they would prevent him and the men of his | | a finding of fact, but a conclusion of law that the 
association from working on a certain class of jobs. | trial court erroneously, as I think, attempted to 


They did not threaten to employ any illegal method | draw from the facts found, which I have already 
to accomplish that result; they notified them of the | discussed, and which clearly, in my judgment, re 
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quire this ccurt to hold that the defendants acted 
within their ‘egal rights. 

In the las‘ analysis of the findings, therefore, it 
appears that they declare that members of the or- 
ganizations refused to work any longer (as they 
lawiully might); that they threatened to strike 
(which was also within their lawful right), but with- 
out any suggestion whatever in the findings that 
they threatened an illegal or unlawful act. And 
such findings are claimed to be sufficient to uphold 
a judgment that absolutely enjoins the defendant 
associations and their members from striking. This 
is certainly a long step in advance of any decision 
brought to my attention. 

I have refrained from discussing the authorities, 
because it seemed necessary for the reason already 
stated in this opinion. But it seems not out of place 
to suggest that the decisions of the English courts 
upon questions affecting the rights of workmen 
ought, at least, to be received with caution, in view 
of the fact that the later ones are largely supported 
by early precedents which were entirely consistent 
with the policy of the statute law of Enland, but 
are hostile not only to the statute law of this coun- 
try, but to the spirit of our institutions. In support 
of this view reference to a few early statutes 
of England will be made. 

The Statutes (for there are two) of Labourers, 
passed in 1349 and 1350 (23 Edw. III, and 25 Edw. 
III, st. 1), provided: “‘ That every man and woman 
of what condition he be, free or bond, able in body, 
and within the age of three score years,” and not 
having means of his own, “ if he in convenient ser- 
vice (his estate considered) be required to serve, 
he shall be bounden to serve him which so shall 
him require.” And the statutes provide that in 
case of refusal to serve, punishment by imprison- 
ment might be inflicted, and that the laborer should 
take the customary rate of wages and no more. 
These statutes not only regulated the wages o 
laborers and mechanics, but they confined them to 
their existing places of residence and required them 
to swear to obey the provisions of the statutes. Sir 
James Fitzjames Stephen in his History of the 
Criminal Law of England (vol. 3, page 204), says: 
“The main object of these statutes was to check the 
tise in wages consequent upon the great pestilence 
called the Black Death.” 

Nearly 200 years later, and in 1548, a more general 
Statute was. passed which forbade all conspiracies 
and covenants of artificers, workmen or laborers, 
“not to make or do their work but at a certain 
Price or rate,” or for other similar purposes, under 
the penalty, on a third conviction, of the pillory and 
loss of an ear, and to “be taken as a man ‘in- 
famous’” (2 and 3 Edw. VI, chap. 15). 

Fourteen years later the prior statutes were to 





some extent amended and consolidated into a longer 
act, entitled “‘An act containing divers orders for 
artificers, laborers, servants of husbandry and ap- 
prentices.” It provided, in effect, that all persons 
able to work as laborers or artificers and not pos- 
sessed of independent means or other employments, 
are bound to work as artificers or laborers on de- 
mand. The hours of work are fixed; power is given 
to the justices in their next session after Easter to 
fix the wages to be paid to mechanics and laborers; 
elaborate rules are laid down as to apprenticeship, 
and it further provides that for the future no one 
is to “set up, occupy, use or exercise any craft, 
mystery or occupation now used” until he has 
served an apprenticeship of seven years (5 Eliz., c. 
4). This statute remained in force practically for 
a long period of time and was not formally repealed 
until the year 1875. 

In the year 1720 an act was passed declaring all 
agreements between journeymen tailors “for ad- 
vancing their wages, or for lessening their usual 


‘hours of work” to be null and void, and subjecting 


persons entering into such an agreement to im- 
prisonment with or without hard labor for two 
months (7 Geo. Ist, 1, c. 13). Similar enactments 
were passed as to employes in other manufactures 
and trades. 

The act of 1800 (40 Geo. III., c. 60) provided 
for a penalty of three months’ imprisonment with- 
out hard labor or two months with hard labor for 
every journeyman, workman or other person who 
“enters into any combination to obtain an advance 
of wages or lessen or alter the hours of work 
|* * * or who hinders any employer from em- 
| ploying any person as he thinks proper, or who 
being hired refuses without any just or reasonable 
| cause to work with ary other journeyman or work- 
man employed or hired to work.” The same pen- 
|alty is inflicted upon persons who attend meetings 
| for the purpose of collecting money to further such 
| effort, and the act also makes it an offense to assist 
_in maintaining men who are on strike. This statute, 
| as well as the others referred to,.have at last been 
| swept away, but necessarily their influence has been 
| not inconsiderable in shaping the decisions of the 
|courts of England. 
| The order should be affirmed and judgment ab- 
| solute ordered for defendants on the plaintiffs’ 
| stipulation, with costs. 
| 


Gray, J.—I express my concurrence with the 
conclusion, which has been reached by the chief 
judge in his opinion, that the order of the Appellate 
Division should be affirmed. 

Briefly stated, my view is that the respondents 
had the legal right to accomplish their object by 
all methods not condemned by the law. That 
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object was to secure ‘the employiness of the mem- 
bers of their own association, in preference to and 
to the exclusion of those of the appellant associa- 
tion. They infringed upon no law in declaring to 
the employers of members of the appellant organ- 
ization that they refused to work with them; or that 
‘they would abandon their work unless the others 
were discharged; or in preventing the members of 
the appellant association from being employed as 
steamfitters. The case is not within the principle 
of Curran v. Galen (152 N. Y., 33). Upon the facts 
of that case, as they were admitted by the demurrer 
to the complaint, the plaintiff was threatened, if he 
did not join a certain labor organization, and so 
long as he refused to do so, with such action: as 
would result in his discharge from employment 
and in an impossibility for him to obtain other 
employment anywhere, and, in consequence of con- 
tinuing his refusal to join the organization, his 
discharge was procured through false and malicious 
reports, affecting his reputation with members of 
his trade and with employers. There is no such 
compulsion or motive manifest here. There is no | 
malice found. There is no threat of a resort to 
illegal methods. We may assume (and the evidence 
would justify the assumption) that the action of 
the respondents was based upon a proper motive, 
relating to the employment of mechanics whose 
competency and efficiency had been examined into 
and approved. The contest is between rival labor 
organizations, it is true. The respondents have 
succeeded, through the threat that other workmen 
would leave their work, if the members of the ap- 
pellant organization were not discharged, in pro- 
curing the employment of the members of their 
own association. But no unlawful means were 
taken; nor were any illegal acts committed in | 
bringing about that result. It was not an effort 
to compel the members of the appellant organiza- | 
tion to join the respondents’ association, as a con- | 
dition of being allowed to work. There is no) 
finding to that effect. On the contrary, it appears | 
that the appellant .McQueed, having failed to pass 
the required examnation to become a -qualified 
member of the respondents’ association, proceeded 
to organize an association of his own. Regarded 
either as an effort to secure only the employment | 
of efficient and approved workmen, or as a mere | 
struggle for exclusive preference of employment, | 
on their own terms and conditions, from either | 
standpoint how can it be said to be within the 
condemnation of the law, or of any statute, when 
there was no force employed, nor any unlawful | 
act committed? 
freedom of the individual to work for whom he 
chooses, with whom he chooses, and to make any 
contract upon the subject that he chooses. There 





Our laws recognize the absolute | 


Sak ache es 
is the same freedom to organize in a ssociation 
with others of his craft, to further t common 
interests as workingmen, with resp to their 
wages, to their hours of labor, or to m.::'ers affect- 
ing their health and safety. They are {res to secure 
the furtherance of their common intere-ts in every 
way, which is not within the prohibition of some 
statute, or which does not involve the commission 
of illegal acts. The struggle on the part of individ- 


uals who prefer themselves, and to prevent the work 
which they are fitted to do from being given to 
others, may be keen and may have unhappy results 


in individual cases; but the law is not concerned 


| with such results when not caused by iliegal means 


or acts. 

I concur with the Chief Judge in his analysis of 
the decision of the trial court, and that the facts, 
as therein stated, do not compel the legal conclu- 
sion which the learned trial judge reached. 

I vote for the affirmance of the order of the 
Appellate Division and for judgment absolute for 
‘defendants on the stipulation, with casts. 


O’Brien, Haicut (and Gray, J., in memoran- 
dum), concur with Parker, Ch. J.; Barterr and 
Martin, JJ., concur with Vann, J., who reads dis- 
senting opinion. 

Ordered accordingly. 


———o——_ 
INSULAR COURTS. 
In THE United States District Court FoR 
Porto Rico. 


In Chambers, February 7, 1902. 


Joseph Wenar, Complainant, v. J. J. Pout, 


Defendant. 


OPINION. 


This is a motion upon a bill filed for a temporary 
injunction to prevent the defendant from taking 
possession of certain premises by virtue of the 
action of the Insular District Court in a suit of 
Pohl against Wenar, brought in that court, and 
which action was had after that cause, by law, stood 
transferred to this court. Upon the filing of the bill 
a temporary restraining order was made in order 
| to preserve the then status of the parties until the 
question of the right to an injunction could be 
“fully heard. It has been fully and ably argued upon 
“both sides, and the court has given to it much 
|thought and a very extended examination of 
authorities. The provision in section 720 of the 


United States statutes forbidding a United States 
court from enjoining proceedings in a State court 
has no application where a case in fact stands 
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removed 'o the United States court. The Supreme 
Court of t1c United States has so held (22 Wall. 
250; French v. Hay). 

In such a case the jurisdiction of the United 
States court has attached and the parties to the 
suit are su>ject to its control. ¥ 

It is true some cases hold that if a State court 
asserts jurisdiction and proceeds after the case 
stands legally removed to the United States court, 
the remedy of a party is by an appeal (undoubtedly 
he may pursue this course), and that it is not a 


proper exercise of the judicial power to enjoin«the | 


litigant from doing what the State court, although 
it no longer has jurisdiction, says he may do. 
Upon the other hand, there are cases holding that 


the United States court, in such a case may enjoin | 


him and by provisional remedies protect the other 
party. In my opinion it should have, and has this 
power. If the case be a removable one and stands 
removed by the proper steps, then its jurisdiction 


over the parties has attached. If it be said the 


further action of the State or Insular Court is void 
by reason of no longer having jurisdiction, yet, if 
the party acting under it cannot be enjoined he 
may do irreparable injury. The action to enjoin is 
auxiliary to the other. The power exists to require 
either party to do or not to do any act that may 
defeat the relief this court may finally afford. It 
may issue any writ necessary to the exercise of its 
jurisdiction. 

This view is supported by numerous cases, of 
which but few are cited: Coker v. Monaghan Mills, 
etc. (107 F. R.); French v. Hay (22 Wallace, 250); 
Kern v. Hudekeper (14 Otto, 494). 

When the defendant in any action in the Insular 
Court, that is by law removable to the United States 
court, files and presents to that court his petition 
for removal containing the necessary jurisdictional 
averments, and files therewith a proper bond — all 
of which he must do in a case like this before or 
when he is required to plead or. answer — it is the 
duty of the Insular Court to accept the petition 
and bond and proceed no further. 
action by it is coram non judice. 
¢o instante. The right of removal comes from the 
Statute. The Insular Court cannot grant or deny 
it, It to no extent depends upon its volition. The 
State courts generally exercise the right to exam- 
ime the records and determine if the statutory 
fequirements have been complied with. They have, 
however, no right to try an issue of fact made by 
the petition, but they are at liberty to determine if 


Its power ceases 


Any further | 





not limit its jurisdiction. If the case be a removable 
one it stands removed ipso facto when the proper 
petition and bond is presented to the Insular Court. 
It cannot defeat it by refusing to act. An order by 
it removing the case is quite proper, but not essen- 
tial; and if it be not a removable case even its order 
removing it will not divest it of jurisdiction or 
confer it upon the United States court, nor will its 
order refusing it prevent it if it be a proper case. 
In short, its order cannot affect the jurisdiction of 
the United States court. The rule is very clearly 
stated in the case of the Burlington Railroad Com- 
pany v. Dunn (122 U. S. 513), and this much has 
been said that it may be fully understood in this 
jurisdiction. 

The crucial and troublesome question in this case 
is, was the case a removable one? If so, and the 
| proper steps to that end were taken, then this court 
| thereafter alone had jurisdiction, and all subsequent 
| proceedings in the Insular Court were coram non 
| iudice. If not, then the injunction asked must be 
| refused and the Pohl v. Wenar case remanded to 
‘the Insular Court. 
| The petition for removal avers the matter in dis- 
| pute exceeds one thousand dollars, and that when 
| the suit was begun and then, both the plaintiff and 
defendant were United States citizens. It is silent 
as to residence. The bill for an injunction is fuller; 
|it avers both are citizens of the United States and 
| residents of Porto Rico. Upon these averments 
| of the petition for removal and upon this state of 
| case was the cause a removable one? 
| The removal of causes from a State to a United 
| States court, so common in the United States, is 
now and naturally seems novel to the insular courts 
in this jurisdiction, but section 34 of the act of con- 
gress of April 12, 1900, providing for civil govern- 
ment in Porto Rico expressly provides that the 
laws of the United States relative to the removal of 
causes as between the United States courts and the 
State courts shall apply as between this court and 
the courts of Porto Rico. 

The practice in the United States of removing 
certain cases from the State to the United States 
court is an old one. It has existed from the forma- 
tion of our government. The act of congress of 
1789, commonly known as the “ Judiciary Act” pro- 
vided for it in certain cases. One of the grounds 
was that if the suit was by a citizen of the State 
where it was brought, and the defendant was a 
' citizen of another State, the latter could transfer it, 
| and if there were several plaintiffs all the necessary 








upon the face of the record a removal has been | ones had to be citizens of the State in which the 
affected, and the Insular Court may do so, but even | suit was brought, and all the necessary defendants 
this is reviewable by this court; and the decision of | had to be citizens of a different State or States. 

the State or Insular Court whether the case is | In 1866, the law was so amended that one or 
femovable is not binding upon this court and can-| more of several defendants, aliens, or citizens of 
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States other than where the suit was brought might | 
remove it as to them if it was a severable contro- | 
versy. The act of congress of March 2, 1867, added | 
a new class of removable cases. It gave the right | 
on account of prejudice or local influence to the | 
plaintiff or defendant, if they were citizens of | 
different States. The act of March 3, 1875, gave 
the right to either the plaintiff or the defendant in | 
all classes or cases where the right existed, and if | 
the controversy was wholly between citizens of 
different States, one or more of either plaintiffs or 
defendants might remove the case. The act of | 
March 3, 1887, amended by that of August, 13, | 
1888, and which is the law now in force, reversed 
the previous tendency of legislation to enlarge the | 
right, restricted it in some respects, and, after pro- 
viding in section 1 as to the original jurisdiction of 
the United States Circuit Courts — which means 
when the court may entertain in the first instance — 
the portion of section 2, volume 1, page 612, sup- 
plement to United States Revised Statutes, applic- | 
able to this case, says: 


“Sec. 2. That any suit of a civil nature, at 
law or in equity, arising under the Constitution | 
or laws of the United States, or treaties made, | 
or which shall be made, under their authority, | 
of which the circuit courts of the United States | 
are given original jurisdiction by the preceding 
section, which may now be pending, or which 
may hereafter be brought in any State court, 
may be removed by the defendant or defendants | 
therein to the circuit court of the United | 
States for the proper district. Any other suit 


of a civil nature, at law or in equity, of which | U 


the circuit courts of the United States are given | 
jurisdiction by the preceding section, and which | | 
are now pending, or which may hereafter be | 


| ing it continues to hold it. 


whee t , nan 

A defendant can only remove a ca‘: upon the 
| ground of citizenship when it is one 0 ~vhich this 
court has, by section 1, original jurisdic’ 1, and he 
is also a non-resident of the State (here |. cto Rico) 
|in which it has been brought. 

Original jurisdiction by this court is one thing 
| and jurisdiction by removal is another. !o remove 
a cause the original jurisdiction required by sec. 
tion I may exist, it must be an action o! the char- 
acter named in it, and in addition the ground of 
removal provided in section 2 must also exist. The 


first may exist and there be no right of removal, 
The original jurisdiction is concurrent with the 
State or Insular Court, and the first court acquir- 
But, if in addition to 
this addition to this court’s having original juris- 
diction, the defendant be a non-resident he may 
remove the cause to this court. Being a non-resi- 
dent he is not likely to have as much local influence 
as his adversary; will not have as fair a chance in 
the local court as in the United States court which 
is not so local in character. The fact that this 
court may have original jurisdiction is not alone 
sufficient, however, to authorize it to retain juris- 
diction upon removal and it is now the settled 
construction of these two sections that although the 
United States court may have original jurisdiction 
of an action — jurisdiction is first brought therein— 
yet to remove it from the State or Insular Court 
the facts must bring it within the provisions of the 
second section (Smelting Co. v. Cowenhaven, 41 
| Fed. Rep. 450; Mills v. Newell, Item, 529; Long v. 
| Long, 73 Fed. Rep. 369; Martin v. Snyder, 148 
S.). 

The act of congress of April 12, 1900, creating 
civil government in Porto Rico, commonly known 
as the Foraker Act, gave to this court the juris- 


brought, in any State court, may be removed | diction of both a United States District and Circuit 
into the circuit court of the United States for | | Court, as then provided by law. By it the amount 
the proper district by the defendant or defend- | in dispute had to be as much as two thousand 
ants therein, being non-residents of that State.” | dollars, exclusive of interest and costs, in civil cases, 


and they of a certain character. Apart from this it 
Section 1 gives this court original jurisdiction | 


concurrent with the State or Insular courts, of cer- | 
tain classes of causes, one of which is where there is 
a controversy between citizens of different States. 
Nothing in said in it as to jurisdiction by removal. 
It will be seen that by the first clause cited of sec- 
tion 2 the defendant may in certain causes of which 
the United States court has original jurisdiction by 
section 1, remove them to it from the State court 
without regard to the residence of he parties; but 
they do not include cases of diversity of citizenship. 
Then the second .clause provides that any other | 
cause of which the United States court has original 
jurisdiction by section 1 may be removed from the 





State court if the defendant be a non-resident. 





also applied to this court the provisions of the 
United States law as to the removal of causes. On 
March 2, 1901, the act was amended as follows: 


“Sec. 3. That the jurisdiction of the District 
Court of the United States for Porto Rico in 
civil causes shall, in addition to that conferred 
by the act of April twelfth, nineteen hundred, 
extend to and embrace controversies where the 
parties, or either of them, are citizens of the 
United States, or citizens or subjects of a 
foreign State or States, wherein the matter in 
dispute .exceeds, exclusive of interest or costs, 
the sum of value of one thousand dollars.” 


It is urged that this not only gave. this court 
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original jurisdiction of cases involving but one The petition for removal of the action of J. J. 
thousand collars where the parties, or either of Pohl against Joseph Wenar did not aver necessary 
them, were aliens or citizens of the United States | jurisdictional facts, and they are shown by the bill 
but that it authorizes a removal of all such cases to | for an injunction not to exist, and it must, there- 
the United States courts without regard to resi- | fore, be refused, and said action be remanded to 
dence. Certainly it does not do so in letter. It is| the San Juan District Court. All of which will be 
silent as to the removal of cases. It is said, how-| done by proper orders of this court at the cost of 
ever, this was the spirit and purpose of it. If so said Wenar. 





and section 3 applies to removals, then the jurisdic- | Ws. H. Hott, 

tion of this court is, in effect, exclusive as to| Judge. 
Americans and foreigners. This certainly was not| Copy attest: 

intended. Resident Americans are by section 7, | Ricardo Nadal, Clerk, by H. H. Scoville, 


act of April 12, 1900, made a part of the body | Deputy. 

politic known by law as “The People of Porto | 

Rico.” As section t of the act of 1887 does — |In tHE Unitep States District Court FoR 
thing, to wit, fixes the jurisdiction of the United | Saaine Mean. 

States court, and section 2’ does another, to yond Pasavany 17,' 1002. 
provide when cases of which it has jurisdiction 





may be removed from the State courts, and as sec- Present — The Hon Wm. H. Hott, Judge. 

tion 3 of the act of March 2, r1go1, by its terms ae 

relates only to jurisdiction and says nothing of | Josep Wenar v. J. J. Pout. 

removals, it should be read into section 1 only and | eneand 

not be held to apply to section 2 relating to the ConTEMPT PROCEEDINGS, ETC. 

temoval of causes. It enlarged the original juris- re 

diction of this court but not its jurisdiction by * ORDER. 

removal. It is said the exigencies of existing con- | Now came Thomas D. Mott, Jr., and J. J. Pohl 


ditions require a different rule. If so the legis- | and moved the court to vacate the order entered 
lative power will doubtless provide it. The court | herein on January 27, 1902, in the proceedings for 
must accept the law as it finds it and hew to the line | contempt against them, and said parties being 
whether the chips fall upon the one side or the| heard by their attorney, J. M. Keedy, and the 
other. If, however, there be any court in the island | grounds of said motion, which are filed, being con- 
in which justice is not dispensed to all residents | sidered, said motion is overruled and for these 
alike, whatever their nationality, then ‘the sooner | reasons, to wit.: 
the legislative power dispenses with that court the| This court has the undoubted power to either 
better. suspend or expel an attorney for conduct unbecom- 
It is also suggested a different construction was | ing such an officer. Section 725 of the Revised 
intended in order to fairly comply with article 11 | Statutes of the United States does not take away 
of the Paris treaty under which Porto Rico was | this power. 
acquired; but that article only provides that the It was admitted upon the hearing of the proceed- 
Spaniards here shall have the same rights in the | ings against the defendants that defendant Mott not 
courts as the citizens of the country have to which | only as an attorney advised the non-observance of 
the courts belong, and the construction now put! the order of the court, but actually accompanied 
upon the law is in no way counter to such right. | the defendant Pohl and helped to take possession 
The right of removal is altogether statutory. If | of the property in contest in violation of the court’s 
the jurisdiction by removal be doubtful it should | order. This was conduct unbecoming in an attor- 
not be exercised. The great majority of rights | ney but not so aggravated as it would have been if, 
are to be settled in the State or Insular courts, and for instance, he had assisted in taking a prisoner 
when the United States court is doubtful of its juris- out of the custody of the marshal of this court and 
diction it should leave the matter to be settled hanging him; for which conduct the court would 
where the jurisdiction is doubted. This is best for | undoubtedly have power to either suspend or disbar 
all, as otherwise the litigation might be long pro- /him. Such a power is essential to the proper exist- 
tracted—the case be tried upon its merits, and /| ence of the court and the character and standing of 
after all this go to the Supreme Court of the|its bar. Upon the presentation of the bill for 
United States, and end in naught by a reversal | injunction in the Wenar v. Pohl case the court did . 
because this court took jurisdiction erroneously by | not grant it. It desired time to consider the ques- 
removal (Johnson v. Wells, Fargo & Co., or Fed. | tion, deeming it an important one and having 
Rep. 1). ‘doubts as to jurisdiction. It appearing from the 
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bill, however, that irreparable injury might result | court towards the attorney are most k 
from the delay necessary to a proper hearing, the | cannot enter into a question of duty. 
court granted an order restraining the act sought | that the attorney believed he was actin; 


to be enjoined until the motion for an injunction | 
could be heard. It undoubtedly had the power to | 
do so. It was done to preserve the status of the | 
matter until the motion could be heard and decided. | 
This was the order the defendants knowingly vio- | 
lated. There can be no question of the power of | 
the court to grant such a temporary order until a | 
proper hearing can be had, whether the question | 
be that of jurisdiction or otherwise. It has, of | 
course, the power to determine if it had jurisdiction, | 
and the power to grant a temporary restraining 
order until it does so is necessary to the proper con- 
duct of justice, and while in force it is the duty of 
the parties to obey it. 
Ws. H. Hott, 
Judge. 


Copy attest: 
Ricardo Nadal, 


Clerk, by H. H. Scoville, | 
Deputy. 


— —— es, 


ol. but this 

I hase no doubt 

n accord- 

ance with law, and yet in my opinion re was a 

disregard of the order of this court ; miscon- 

duct as an attorney of this court which —.»not pass 
unnoticed and unpunished. 

It is, therefore, the judgment of this court that 
the defendant,:J. J. Pohl, be fined in ive sum of 
two hundred dollars, and be committed '» the cus- 
tody of the marshal to be imprisoned until said 


fine is replevied, paid, or legally discharged; and 
that he be also now committed to the custody of 
the marshal to be imprisoned until the possession 
and the keys of the property in contest are restored 
to the plaintiff, Wenar, and the status of the pos- 
session of the property be restored as it was when 
the temporary restraining order was served. 
Also, that the defendant, T. D. Mott, Jr., Esq, 
be.suspended from practicing in this court for six 
months from this date, but, under all the circum- 


| stances, this order is not to be enforced as to him 


without further order of the court, save as to thirty 


| 

IN THE UNITED STATES District Court FOR | 
Porto Rico. 

JoserpH Wenar v. J. J. Pout. 
Contempt Proceedings Against J. J. Pont and/| 
T. D. Mort, Jr., His Attorney. 


OPINION. 


Upon the averments of the bill filed in this case 
the court entered a temporary restraining order 
for the purpose of preserving the property in statu 
quo, and to prevent any irreparable injury to any 
one until a hearing for a temporary injunction could 
be had at a near day and both parties be heard. I 
have no doubt of the power of the court to enter 
such an order, nor have I any doubt that the party 
was bound to obey it until the further order of 
the court. This is necessary to the very existence 
of the court in the proper performance of its duties. 
Upon the question now presented I am not deter- 
mining any right to the property, nor am I deciding 
as this court has the right to do, however, whether 
or not the Insular District Court, at that time, had 
been divested of jurisdiction, and whether it had 
attached to this court by virtue of any steps for 
removal of the suit brought there that may have 
been taken in that court, but I am now hearing 
solely the question of contempt for a violation of 
an order of this court by the defendant and his 
attorney. The duty is an exceedingly unpleasant 
one and that has given the court much unpleasant 


| days. 





feeling since the occurrence. The feelings of the 


An order will be entered conforming to this 
opinion. 

I also wish to add that this court has, upon all 
occasions tried to be very careful to not infringe 
upon the power of the insular courts. Wherever I 
have had a doubt upon that question I have resolved 
it in favor of their jurisdiction. I think that is the 
proper view to take of the matter. The practice, 
however, of transferring cases is quite common in 
the States. The State courts never fail to do it 
when the petition is presented and the bond exe- 
cuted, unless it is perfectly apparent upon the face 
of the papers that no ground of transfer exists, and 
even then the United States court, upon the filing 
of the copy of the petition, bond and transcript of 
the case, is the judge at last as to whether it should 
be transferred, and it proceeds to hear and deter- 
mine that question. Of course, however, if it 
should not have been transferred, it is the duty of 
the United States court to remand it to the State 
or Insular court. I repeat, that wherever this court 
has a doubt as to whether a case is properly trans- 
ferable it will be remanded, and this court will 
refuse to take jurisdiction; but, in a case where the 
jurisdiction is clearly and plainly given to this 
court there should be no ground for any difference 
between the courts as to the transfer and powers to 
try the case. In deciding this matter to-day, I do 
not pretend for a moment, to any extent or in any 
way, to pass upon the rights of these parties to this 
property, nor to pass upon whether the Insular Dis- 
trict Court was properly divested of jurisdiction 
and this court invested with it. That is a question 


to be determined in future in this case, but I now 
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only determine the question of whether the tem- | surety rests upon the contract of the principal, and 


porary restraining order of this court was violated. until the latter becomes operative the former is not 


Ws. H. Hott, binding. The promise of the surety has nothing to 
Judge. | 2t upon until the promise of the principal is in force 
Copy attest: as an effective contract. When the firm negotiated 


‘ : the paper in Illinois, as they had a right to do, by 
Picaste’ Mate, Clock, by BH. H. Scoville, selling it to a bona fide peor for value, that 
which theretofore had been merely a note in form 
first became a note in fact. It then became a con- 

LOCUS OF INCEPTION OF CONTRACTS. tract, and for the first time acquired the quality of 

= commercial paper. Until then the law did not recog- 

In Union National Bank of Chicago v. Chapman, nize Mrs. Chapman as a surety. She had made no 
recently decided by the New York Court of Appeals enforceable contract, but merely an inchoate promise. 
(169 N. Y. 538), suit was brought upon a promissory which was without legal life until what was done in 
note signed by the appellant, Elizabeth J. Chapman, Alabama, with implied authority to complete it else- 
and others, in Alabama, in the following form: where, ripened into a lawful obligation by what was 

“$<.000. Tuscumbia, Alabama, May 1, 1894. Six done in Illinois. All that was done in Alabama did 
months after date, we promise to pay to the order of not make a contract, and therefore the contract was 
E. P. Reynolds, Jr., five thousand and no rooth dol- "ot made in that State. It was made in Illinois, be- 
lars, value received, with interest at 8 per cent per Cause there was no contract, either of principal or 
annum from date, payable at Union National Bank, | Surety, until the paper was used in that State. That 
Chicago, Illinois. Chapman, keynolds & Co. W. P. | use of the note was necessarily within the contem- 
Chapman. Elizabeth J. Chapman. Ella Howard. plation of Mrs. Chapman when she signed it and gave 
C. W. Howard.” it to Mr. Reynolds, the payee, with her implied con- 

“The trial court has found as facts that the. de- | Smt that he or his firm might negotiate it anywhere, 
fendant, Elizabeth J. Chapman, was the wife of Wil- | and hence within a State where the law permits a 
liam P. Chapman, who was a member of the firm; wife to become surety for her husband. _As the law 
that she signed the note at the request of her hus-  Presuumes a lawful, and not = unlawful, intent, when 
band as surety for the firm, and that, while it was | Possible, the presumption arises, in the absence of 
the intention of the firm that the note should be | cidence upon the subject, that she intended the note 
negotiated and discounted in the State of Illinois, she | Should be used in a State where she could become 
did not know of such intention except from what | such a surety. Hence she is presumed to have con- 
appeared on the face of the note; that she signed the | ‘tacted, not with reference to the laws of Alabama, 
note for the purpose of raising money for the firm, to | Where her action would not be binding, but with ref- 
enable it to continue its work upon the government | rence to the laws of any jurisdiction where her 
contract in Alabama, and after the note was executed | promise would be lawful, provided the paper should 
it was delivered to Reynolds, the payee therein Subsequently be used within such a jurisdiction. 
named, who took it to the plaintiff’s bank in Chicago, Otherwise she must have intended to aid in imposing 
Ill,, indorsed it and delivered it to the bank for the "Pon someone, which will not be presumed, but must 
purpose of securing loans already made to the firm be proved. As the note was made payable in Illinois, 
and for the purpose of procuring additional loans.” | Was delivered by Mrs. Chapman with leave to negoti- 

Upon this state of facts the Court of Appeals *t¢ it anywhere, and it was actually negotiated and 
(Vann and Bartlett dissenting), reversing the Appel- ad its first inception in that State, the mere fact that 
late Division, held that the contract on the part of it was written in another State, where she had a 
Mrs. Chapman was an Alabama contract, and, being | ‘¢™porary residence only and where she knew it 
void under the laws of that State, was not enforcible | Could not be enforced and hence could not be hon- 
against her, although it was valid under the law of ¢Stly ‘used, did not make it a contract of that State, 
Illinois. With all due respect, we think the decision | "°F prevent it from becoming a contract of the State 
should have been the other way. The following is Within which she promised to pay it. I think it was 
from the dissenting opinion by Vann, J.: an Illinois contract and should be governed by the 

“The payee was a member of her husband’s firm, | !@ws of that State.” 
and she knew it when she signed the note. She also, In answer to this cogent reasoning, which, in our 
knew that it was an accommodation note, made to judgment, reaches a just result on the merits, the 
faise money for the use of the firm, and that until | court advanced the technical and artificial theory that 
negotiated it was without binding force upon anyone. | Mrs. Chapman’s liability was to be tested simply by 
After signing it she intrusted it to the payee, knowing the meeting of ner mind with that of the accommo- 
that, in behalf of the firm, he intended to negotiate it dation payee in Alabama; that although such payee 
somewhere, and that he was at liberty to negotiate it | was a member o1 the firm for whose accommodation 
anywhere. When the payee thus received the note | the note was made, although it was made payable in 
signed by her, she had made no contract, for the Chicago, and although she knew the note was ac- 
Paper had no inception as yet. The contract of a commodation paper and was cognizant of the pur- 


Deputy. 
ee 

















i 
i 
1 
| 








170 


THE ALBANY LAW JOURNAL. : 











———_—— 
ee 


pose for which it was issued, still, as she was not | tions to the State of its creation,” he insisted that 
expressly advised that the note was to be discounted | the “trust ” was national in extent, and an integral 
in Chicago, her responsibility ended with the mere | part of the best growth and financial development of 
signing of the instrument in Alabama. It is difficult | the country. 

to see just what meeting of minds there could be| Present State legislation tended to lack of uni- 
between Mrs. Chapman and the payee, except a meet- | formity, to diversity, and to direct antagonism, 
ing of minds for the execution and delivery of the | “Charter granting States are so shaping their cor- 
note for the general purpose that the parties had in porate legislation,” added Mr. Dill, “that their char- 
view. The court remarks: “Mrs. Chapman’s con- | ters will be a salable product to other than their own 
tract to become surety was complete when the instru- | citizens. More than this, they are permitting those 
ment was signed and delivered to the payee. It was | of other States who will come to them for charters 
then a contract beyond her recall, upon which she in | to do things which they deny their own citizens, 
the future might become liable when negotiated by | The State of New York to-day forbids the organiza- 
the payee, if otherwise valid, and the place of the | tion of transportation, railroad and what is commonly 
negotiation could not, under the circumstances, in known as quasi public corporations, to be organized 
any manner change the fore or effect of her con- “der any other than the particular law providing 
tract.” We cannot perceive that any contract existed for such corporations with its restrictions and safe- 


until the instrument was negotiated. The signing 
of the instrument was but a single and preliminary 
step in the consummation of an entire transaction. 

We are of opinion that the present decision is con- 
trary to the spirit of the decisions in Scudder v. 
Bank (91 U. S. 406) and Milliken v. Pratt (125 
Mass. 374), and that the reasoning distinguishing 
them is not convincing. Those cases turn upon the 
principle that the inception and validity of a con- 
tract depend upon the tact of its delivery, rather than 
that of its bare execution, which principle is ignored 
by the majority of the court in the case under dis- 
cussion.— New York Law Journal. 


—_+——— 
NATIONAL REGULATION OF TRUSTS. 


At Harvard University, James B. Dill, the well- 
known corporation lawyer of New York, discussed 
for an hour recently the necessity of having “ Na- 
tional Laws to Govern Trusts or Great Industrial 
Combinations.” Besides the members of the Har- 
vard Economic Society, the address attracted a large 
assemblage of visitors interested in the questions 
growing out of the anti-trust litigation before the 
United States Supreme Court. 

Mr. Dill, in opening, made the points (first) that 
the best intelligence of the country favored the 
adoption of national principles with respect to cor- 


|guards. Nevertheless, that State has before it to-day 
|a bill making it lawful to form a corporation for the 
| business of constructing, maintaining and operating 
|a railroad, telephone or telegraph lines under the 
| Business Corporations Law, provided all operations 
of these companies shall be carried on wholly be- 
|yond its borders. In other words, New York is 
| assuming to grant powers to corporations to carry 
|into effect outside the State that it will not permit 
| to be exercised within its own territory.” 

| Further, Mr. Dill contended that “ State legisla- 
|tion for revenue was most pernicious in tendency, 
| since, if the State, as a whole, was for sale, the moral 
| example of the State tended to make legislators in- 
| dividually for sale.” 

Mr. Dill contended that the power for good legis- 
lation affecting trusts was crippled by the lack of 
| national jurisdiction. Each State legislated for it- 
| self in disregard of the nation’s good. The result 
| was confusion and frequent conflict between federal 
| and State statutes. 


“Americans have not as yet begun to realize,” de- 
| clared Mr. Dill, the “ force and power of these aggre- 
| gations of capital. Viewed, on the one hand, from 
| the standpoint of undoubted advantage to the coun- 
|try, certain intelligent people are inclined to do 
| away with all legal restrictions upon the growth and 
| Progress of great organizations. Others, realizing 
| the dangers which of necessity accompany power of 


porate measures; (second) that history showed that | any kind, and which when united in combinations, 
in instances where interstate warfare had affected | present, if uncontrolled, more than a menace to our 
trade and commerce unfavorably, federal assumption | country, are inclined to repress the trust movement 





of the matters in dispute had frequently resulted; 
and (third) that whenever a force affecting the wel- 
fare of the country at large has been found “to have 
outgrown the swaddling clothes of the express 
powers of the Constitution,” and entitled to the pro- 
tection of a national law, the American people had 


always overridden mere technicalities, and taken 


unto themselves the ‘requisite authority under the 
implied powers of the Constitution. 

Saying that he accepted the term “trust ” to signify 
a “corporate aggregation engaged in other than 
merely local business, and not confined in its opera- 


in every possible way.” The safe method, Mr. Dill 

‘thought, was not in abolishing trusts, but in prop- 
erly applying the principles they represented. The 
basis of discussion respecting the legal control of 
combinations was not first utility and then control, 
| but utilization and control pari passu. 

Citing several interesting instances of interstate 
warfare, Mr. Dill contended that trusts had outgrown 
the confines of mere State legislation and had now 
become a national force. He said: “This contest 


between States has reached the point where Minne- 
-sota has in vain appealed to the Supreme Court of 
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the United States for relief, openly charging New 
Jersey with permitting a great corporation to organ- 
ize under its laws for the express purpose of doing 
what was forbidden in Minnesota, and what directly 
affects and was intended to affect, property. located 
in Minnesota. It needs no argument: for the student 
of corporate legislation to reach the conclusion that 
it is not towards uniformity that State legislation is 
drifting, but towards interstate warfare.” 

Mr. Dill then urged the passage of a federal law, 
along the lines of the national banking act, not 
abridging the powers of the State to create corpora- 
tions, but giving the option to corporations, whose 
business is national in extent relating to trade with 
foreign countries or between States, to organize | 
under national laws guaranteeing protection against | 
conflicting State legislation and political enactments. | 
Such an act should be based upon a public demand | 
for cleaner legislation and purer politics, and 
providing: 

First. It should be optional, as in the case of the 
national banking act, leaving corporations free to 
organize under State acts, if they chose. 

Second. It should deny the name “national” to 
any but national corporations, compelling other cor- 
porations who assume that title to change it. 

Third. National corporations should have free- 
dom from State supervision and should be subject to 
taxation by the State only to the amount of property 
actually in the State, and then upon the same basis 
as an individual. 

Fourth. The national corporation should be sub- 
ject to national supervision and examination and 
should require at least private publicity, which would 
probably also result in a degree of public publicity. 

Fifth. It should be protected from State attack 
to the same extent that the national banks are, viz., 
it should not be subject to attachment or other pro- 
visional limitations which prevail in any State 
against non-residents, that is to say, being a United 
States corporation, it should be a citizen of the 
United States and a citizen of each State to the 
extent that it has all rights of citizens as to attacks 
in the courts. 

Sixth. The national corporation should be subject 
to national supervision and examination, and should 
require at least private publicity, which would prob- 
ably result in a degree of public publicity. 

Seventh. An annual report should be made by the 
corporation showing the taxing situs of all its prop- 
erty. Such information should be collated by some 
federal authority and furnished to the taxing offi- 
cers of the various States in order that the corpora- 
tion might be justly and correctly taxed. 

Eighth. A national corporation should pay local 
taxes upon all its property. Its stock in the hands 
of stockholders should be exempt from taxation of 
every nature. ‘ ‘ 

Discussing the practical advantages of such a 
measure, Mr. Dill said, in conclusion: 

“Would corporations avail themselves of the op- 











portunity to organize under a national law? Yes, 
for their tendency to-day is to assume a national 
character. This is shown by the designations 
‘United States,’ ‘American,’ ‘ Federal,’ ‘ National’ 
and even ‘International.’ There is a tendency to 
publicity, at least to ‘private publicity,’ on the part 
of the better class of corporations, such as the 
United States Steel Corporations, the National Bis- 
cuit and others, as a matter of self-preservation. 
The tendency in each case is to publish more and 
more the details in order that the good corporations 
and tne sound organizations may show themselves 
to be in a position where the others dare not follow 
them in making public statements. They proceed 
upon the theory that the man six feet tall can wade 
through a stream of such depth that a man five feet 
high would be drowned in the crossing, and the 
great corporations are quite willing to drown in the 
stream of publicity the other corporations who are 
following in their wake and attempting to imitate 
their standing and position. 

“No great corporation can be put upon the mar- 
ket without a financial syndicate. No matter how 
great or how strong is that syndicate, it must go to 
the banks for money. The banks will not perpetually 
advance funds upon underwritings or other securi- 
ties. So the syndicate ultimately gets to the public. 
The bankers, knowing this, would insist that the 
financiers organize their company under that law 
which would inspire the greatest public confidence 
in order that the public would ultimately invest. 

“Then, too, the law should have a requirement 
that present combinations might become national 
combinations upon a theory similar to that by which 
State banks are entitled to become national banks. 
This would be availed of by the sound corporations 
for their own good, not only for protection against 
imitators and those not able to follow them, but also 
as a protection against the diverse and inconsistent 
laws of the various States. The tendency of the 
States is to attract more and more foreign corpo- 
rations and therefore the great corporations would 
avail themselves of the privilege of becoming a 
United States corporation, and thereby being a cor- 
poration foreign to no State, thereby securing to 
themselves the privileges and immunities of citizens 
of every State. 


“The point of the whole matter is that they would 
secure to themselves uniformity of legislation 
throughout the length and breadth of the United 
States. Texas and other States may drive insurance 
companies out of their territories, but they cannot 
drive national banks out because the national bank 
derives its existence from a power higher than that of 
a State-created organization. No corporation en- 
gaged in interstate commerce, no corporation desir- 
ing to do business throughout the length and breadth 
of the country, could afford to be other than a na- 
tional organization. 

“Tt would not be long before the investing public 
would draw the lines sharply between State-created 
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organizations assuming to do a business national in | these courts, and at last procured laws to be enacted 
extent, and truly national corporations. In a word, | by which such influence has been entirely prevented; 
the successful combination must be in its nature a /| all which measures, we must observe, were at the 
national organization in order to even pretend tO| came time strong declarations that no subjects, 


carry out the economic theories upon which it is | powever exalted their rank might be, were to think 
based. Given a law which creates real national cor- 


porations and all others would become imitators and 


be so known to the public. 
to take the stock of such an organization on the 
same principle that it would refuse to take a coun- 
terfeit bill.” 


In explaining what he meant by “private publicity,” 
Mr. Dill added: “ By private publicity I mean infor- 
mation concerning the management, affairs and de- 
tails of the corporations accessible to every stock- 
holder in much the same way as if he was a partner 
in the concern. This avoids arbitrary distinction 


between public and private companies’and would still | 


disclose all data that a stockholder had the right to 
learn. As, however, the number of stockholders in- 
crease until a corporation involves 5,000 stockholders. 
this private publicity would become public publicity, 
inasmuch as what is known to one, two and three 
might remain private, while what is known to 5,000 
would be open to the world. 

“The tendency to conceal facts from stockholders 
is indefensible. The practice is too prevalent to call 
for investments from the public, and to decline to 
say what is being done with the funds. 
ers are entitled to sufficient information, at least once 
a year, by way of clear and defined statements, which 


standing, and either to change their investments or 
change their directors.” 


eT 


THE INDEPENDENCE OF THE JUDICIARY. 

At the Brooklyn Bar Association dinner, last 
month, one of the speakers was Justice John Wood- 
ward, of the Appellate Division of the Supreme 
Court, who took for his theme, “ The Independence 
of the Judiciary.” He said: 

“Gentlemen of the Brooklyn Bar Association.— 
So much has been said, and so well said, upon the 
question of the independence of the judiciary, that 
I fear I shall be able to add little to the symposium. 
However, I may contribute my indorsement to the 
good things that have been produced upon this 
topic, thus adding to its currency, if not to its worth, 
and in this way aid in upbuilding a sound and 
enduring sentiment, which shall make the judiciary 
at least approximate our ideals. De Lolme, the 
great Swiss essayist, whose appreciative analysis 
of the English Constitution has never been excelled 
in clearness and conciseness, speaking of the period 
of 1770 and of the two houses of parliament, says: 

“*They have, from the earliest times, preferred 
complaints against the influence of the crown over 





The public would refuse | 


Stockhold- | 


will enable them to act under a common under- | 


| themselves exempt from submitting to the uniform 
| course of law, or hope to influence or overawe it. 
| The severe examples which they have united to 
| make on those judges who have rendered them- 
| selves, the instruments of the passions of the soy- 
|ereign, or of the designs of the ministers of the 
crown, are also awful warnings to the judges who 
| have succeeded them, never to attempt to deviate 
|in favor of any, the most powerful individuals, from 
| that straight line of justice which the joint wisdom 
| of the legislature has once marked out for them.’ 

| “This singular situation of the English judges, 
| relative to the three constituent powers of the State 
| (and also the formidable support which they are 
| certain to receive from them as long as they continue 
to be the faithful ministers of justice), has at last 
created such an impartiality in the distribution of 
| public justice in England, has introduced into the 
courts of law the practice of such a thorough dis- 
regard to either the influence or the wealth of the 
contending parties, and produced to every individ- 
ual, both such an easy access to these courts and 
such a certainty of redress as are not to be par- 
alleled in any other government. Philip de Com- 
ines, so long as three hundred years ago, com- 
mended in strong terms the exactness with which 
| justice was done in England to all ranks of sub- 
jects; and the impartiality with which the same is 
administered in these days will, with still more 
reason, excite the surprise of every stranger who 
has an opportunity of observing the customs of 
this country.” 

“Inheriting our laws, and largely our judicial 
system, from England, we early asserted the inde- 
pendence of the judiciary in the colony of New 
York. Nearly every page of the early records ex- 
presses the regard of the colonists for law, as well 
as their devotion to the rights of the people. The 
lawyers of the province stood shoulder to shoulder 
in their construction of the law from the standpoint 
of the English Whigs, and bench and bar were as 
one in defense of the liberties of the people under 
the laws of England as they understood them. So 
tenacious were they, that Colden, in a letter to 
the Lords of Trade (January 11, 1762), referring 
to Delancey, said that they had not long since ‘a 
glaring instance’ of the political power of a Chief 
Justice appointed for life. Determined to secure 


this great power on the side of royalty, one Benja- 
min Pratt was brought into the colony from Boston 
in October, 1761, and in November of the same 





year he was commissioned Chief Justice ‘ during 
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his majesty’s pleasure.” This high handed effort | privy council, July 26, 1765, allowing appeals to 
to subvert the judiciary of the colony to the will | the governor and council from the verdicts of juries 
of the king met with quick and determined oppo- | on questions of.fact. On the oth of October this 








sition. 
to the Chief Judge, or to any of the justices unless 
their commissions were issued during good be- 
havior. The council exhausted its power of per- 
suasion in an effort to induce the assembly to grant 
salaries to the judges during the terms of their com- 
missions, but without avail. The justices presented 
a memorial to the lieutenant governor reciting that 


the commissions formerly granted to them by the | 


late governor were during good behavior, and 


declined to act unless the new commissions con- | 


formed to the established custom. Pratt alone 
served, and was compelled to do so at the expense 
of his private fortune for a period of three years 
or more, when it was found necessary to divert 
some portion of the quit rents from the revenues 
to compensate him for his services. 
the assembly made an appropriation for the pay- 
ment of salaries upon condition that the com- 
missions issue during good behavior; and the Lords 


of Trade on the eleventh of June censured the | 
lieutenant governor for approving of the act, tell- | 


ing him that no personal considerations ‘ ought to 
have induced you to acquiesce in such an unpre- 
cedented and unjust attack upon the authority of 
the crown.’ The subsequent death of Pratt’ put an 
end to the controversy, and strengthened the foun- 
dations on which our present judiciary is builded. 


spirit of the judiciary, which it should ever be our 
high purpose to emulate and maintain, at the ex- 
pense of every personal consideration, is to be 
found in our colonial period, and at about the date 
of which we have just been speaking. One Thomas 
Forfay, in 1764, obtained a judgment in a case of 
assault and battery against Waddel Cunningham, 


Ross Waddel, agent for defendant, prayed for an 
appeal from the verdict and judgment to the lieu- 


The assembly refused to grant any salary | 


| amount and payment of their salaries,’ 
ithe effort to establish this system of government 


order was laid before the councii by Colden, and 


|on the 15th a writ was issued to the Supreme Court. 


On the 12th of November the Chief Justice made 
a return that the justices of the Supreme Court 
found it impossible (as the law knew of no appeal 
from a verdict) to comply with the command. On 
the 15th of December the general assembly adopted 
a resolution thanking the Supreme Court and the 
council, sustaining their action, condemning the 
illegal proceedings, affirming the right of trial by 
jury, and declaring that an appeal from the verdict 
of a jury is subversive of that right, and that the 
crown cannot legally constitute a court to take cog- 
nizance of any such appeal. 

“A continued effort on the part of the crown 


|to subvert the judiciary in connection with other 
Subsequently | 


abuses, brought forth the Declaration of Inde- 
pendence, in which we are told of George III: 
‘He has obstructed the administration of justice 
by refusing inis assent to laws for establishing ju- 
diciary powers; he has made judges dependent on 
his will alone for the tenure of their offices, and the 
and it was 


with no higher law than the will of the Monarch, 


|which gave instification and majestic force to the 
| language of Thomas Paine in ‘ The Crisis,’ 
|are the times that try men’s souls. 
“Perhaps one of the strongest examples of the | 


‘ These 
The summer 
soldier and the sunshine patriot will in this crisis, 
shrink from the service of his country; but he that 


| stands it now, deserves the love and thanks of man 
{and woman.’ 


“ How mean and spiritless, in contemplation of 
the times in which our judiciary was born, when 
opposition to the crown was an invitation to the 


|hangman, must appear that man, who, vested with 
and a motion for a new trial was denied. Robert | 


any part of the judicial powers of the State, would 
prostitute them to his own persenal or partisan 
|ends. He has no place in the judiciary who is not 


tenant governor and council, which was denied on | prepared to follow the law, and to administer it 
the ground that no such eppeal could be had. ! without fear or favor, regardless of consequences 
Colden thereupon directed the Supreme Court to|to himself; for in this way only may he vindicate 





forbear proceedings until the cause and merits were | 


heard by the lieutenant governor and council. 
Chief Justice Horsemanden stated to the lieutenant 
governor and council on the 14th day of November, 


1764, the reasons why the Supreme Court made no | 
return as commanded, and on the nineteenth these | 
reasons were presented in writing, the other justices | 
subsequently following the example and giving their | 


opinions to the same effect. The attorney general 


held that the council could only correct errors; the | 
Not- | 


council concurred in this view of its powers. 
withstanding this, the king issued an order in 


s 


XUM 


the oath of office which he takes and fulfill every 
obligation of honest manhood. It is one of the 
| highest and most sacred of public trusts; it reaches 
every avenue and every relation of life—is all 
powerful to prevent evils; powerless to promote 
them, for it is itself the creature of law, and cannot 
go outside of its sphere. 

“<The executive,’ says Hamilton, in the Fed- 
eralist (78), ‘not only dispenses the honors, but 
holds the sword of the community. The Legisla- 
ture not only commands the purse, but prescribes 
‘the rules by which the duties and rights of every 
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citizen are to be regulated. The judiciary, on the | 
contrary, has no influence over either the sword 
or the purse; no direction either of the strength | 
or of the wealth of society, and can take no active | 
resolution whatever. It may be truly said to have 
neither force nor will, but merely judgment, and | 
must ultimately depend upon the aid of the execu- | 
tive arm even for the efficiency of its judgments. | 
* * * Though individual oppression may now 
and then proceed from the courts of justice, the 
general liberty of the people can never be en-| 
dangered from that quarter; I mean so long as the 
judiciary remains truly distinct from both the 
Legislature and the executive. For I agree that | 
“there is no liberty, if the power of judging be 
not separated from the legislative and executive 
powers.” ’ 

“With this view of the judiciary, and for the 
purpose of stimulating the spirit of independence, 
the State of New York has tried many experiments; 
it has increased the length of terms, has made 
constitutional provisions to prevent legislative in- 
terference with the compensation of judges, and 
has sought all means to preserve to the people the 
power of selecting and controlling, without a too 
immediate responsibility to the electorate, but all 
of these expedients must prove futile unless we 
continue to have a sustaining public sentiment; un- 
less we continue to rear an edifice to justice in 
the hearts of the people, and to develop men who 
have the courage of their convictions and a con- 
scientious desire to discharge all public trusts in 
a spirit of fidelity and honor. Constitutions, stat- 
utes, judicial opinions are worthless unless we have 
men back of them, men who are ready and willing 
to make sacrifices, if need be, to the cause of jus- 
tice and right as formulated and promulgated in 
the law. The judiciary is helpless; it is, to quote 
the language of Judge Story, ‘only set in motion 
when applied to, but, when thus brought into action, 
must proceed with competent power, if required to 
correct the error or subdue the oppression of the | 
other branches of the government.’ But to exer- | 
cise this power it must be supported bya sound | 
public sentiment, not in reference to the particular | 
question, but in relation to the judiciary in general, 
and this can be maintained only by the integrity 
of the men who are chosen to preside in our courts, 
and the healthful education which you, gentlemen 
of the bar, are peculiarly in a position to dis- 
seminate throughout the community. The judiciary 
must come from the bar, and your conduct as well 
as that of the court, is helping to form the popu- 
lar estimate upon which must depend the con- 
tinued confidence in the judiciary, and that moral 
support, without which there can be little require- 
ment nor much use for judicial independence.” 
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SERVING THE WRIT. 


She was a widow, graceful, young, 
And oh, so very neat, 

With swan-like neck and rosy lips, 
And dainty little feet. 

An attachment issued from the court — 
She’d failed to pay her rent — 

And to her lodgings, with the writ, 
The constable was sent. 


The constable — like all his ilk — 
Was a man of tender heart; 
Who strove as gently as he could 
His business to impart. 
He bowed and stammered: “ Madam, dear, 
An attachment I’ve for you; 
It grieves me sore to tell you so, 
But ne’er the less ’tis true.” 


| 


\\ 


“Pray do not grieve,” the widow cried, 
“°Tis very fortunate; 

For this same passion you avow 
I do reciprocate!” 

“ But, madam, dear,” he stammered forth, 
“You do not understand ; 

You must proceed to court forthwith, 
For such is the command.” 


“ But, my dear sir, I much prefer 
That you would take the lead, 
For women are so very shy, 
Oh, yes, they are, indeed. 
I will be frank; I'll not refuse 
If you the courting do, 
But, pray, do not exact from me 
The part which falls to you.” 


Amazement sat upon his brow, 
He gasped to catch his breath; 
And never will he paler grow, 
E’en in the hour of death. 
“Dear madam, you mistake my words, 
This paper will explain. 
You must, forthwith, accompany me 
To Squire David Blaine.” 


She threw her arms about his neck, 
And seemed almost to faint, 
And on the collar of his coat 
Left copious streaks of paint; 
And clinging there, like ivy vine 
About the sturdy oak, 
’T was full a moment ere again 
Her voice the silence broke. 


“How could you be so very bold 
As to engage the Squire, 

And even get the license, too, 
Without knowing my desire.” 

With giant strength, he tore away 
And ran like a gazelle, 

And swore he’d never serve that writ, 
No matter what befell. 


—Beecher W. Waltermeier, in Ohio Weekly Bulletin. 
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a warp ALBANY TRUST COMPANY. do whatever it is by law authorized to do. The 
ers company is officered and managed by wide-awake, 
The Albany Trust Company, whose official an- thoroughly competent and always courteous: gentle- 


nouncement appears in another part of this issue men, with whom it is a pleasure to do business. 


of the ALAnANY Law JouRNAL, presents an example ——_+—— 
of growth and development which has few parallels. A HANDSOME MEMORIAL. 
Commencing business on May 1, 1900, it has within ccmatis 





that short time assumed a commanding position The law department of the University of Pennsyl- 
among the solid financial institutions of the State | yania has just published a handsome volume de- 
which any company of a quarter century’s growth | signed to serve as a memorial of the dedication of 
might well envy. Its comparative statement up to | its new building two years ago. The book con- 
March 31, 1902, covering a period of twelve months, | tains 250 printed pages, 25 full-page half tones, 


makes the following remarkable showing: and a score of line-cut illustrations. It is a com- 

ASSETS. March 31, 1901. March 31, 1902, plete account of the proceedings of February 21-22, 
Investments .. ...-.--- ++ +eesees $367,442 83 = $1,499,218 25 | t990, and contains all the addresses made on that 
Loans, Time and Demand.. ..... 1,373,390 53 1,848,014 85 . . . . 
Accrued Interest “' Receivable"... 12,549 05 . 92,463 91 Occasion in full, together with a complete history 
Furniture, Revenue, etc...... .. : 2,106 26 6917 of the law department. The work is printed on 
Cash on Hand and in Banks.......: 224,925 75 1,128,922 87 


regal antique paper, with wide margins, rough 
$1,980,714 42 $4,508,689 05 edges and gilt top, and is well bound in blue buck- 





LraBILITIES. . ram. The entire edition is limited to 550 copies, 
Capital ...... ---seeeeeeseeeeer eres $200,000 00 $200,000 00 only 170 of which will be sold at cost to the Law 
Sa Prone ce aa's80 94 ~~~ eenagt og, School Alumni and members of the Bar who sub- 
IR ss 005 sokcsece Bi cee sanen 1,660,896 49 4,119,088 03 scribed to the Memorial Dinner. Each book is 
Accrued Interest “Payable”... .. 7.266 99 19,768 98 


numbered. The price has been fixed at $3.00; or 
$1,980,714 42 $4,508,689 05 in half-morocco, $3.50. The books will be deliv- 
= ered in the order of the receipt of subscriptions 
* Dividends and taxes paid. until the supply is exhausted, after which all sub- 
Total Increase for Year $2,527,974.63. scriptions will be returned. 


It would be difficult to point to a similar case —_——_———— 
of growth within an equal period of time. The THE NATURE OF THE RAILWAY MOVE- 
Albany Trust Company has taken its place among MENT. 
the solid financial institutions, almost at a bound, — 
and though its rise has been remarkable, that growth Whatever the legal view might be, the people of 
is but an indication of what the future will show, | the country have not been accustomed to regard 
for the increase of business is still going on at a the movement for the amalgamation of railways 
marvelous rate, some days showing as high as a into large systems as identical with the movement 
score of new depositors added to its books. The | for creating monopolistic manufacturing corpora- 
growth of the company has compelled it to seek | tions. The transportation business tends naturally 
new and larger quarters, and with this end in view, toward monopoly. Moreover, by common law and 
the splendid property on State street and Broadway, | by innumerable statutes, the carrying business has 
known as the “ Museum Corner,” has been pur- been recognized and guarded as quasi-public and 
chased. Contracts have been let for a magnificent subject to government regulation or control. 
“sky-scraper” which, in the course of the next Speaking in general, the consolidation of railways 
twelve months, will rise on this site. in the United States has been regarded by most 

It is well for lawyers to remember that the Albany | people as amply justified in the results. The larger 
Trust Company acts as depository for State, county, the system, as a rule, the more scientific has been 
city, court and trust funds, and is authorized reserve the management, and the more completely have the 
depository for State banks. It transacts all business variable and speculative factors been eliminated. At 
connected with the management of estates, and is one period the railways of the United States were 
authorized by law to act as executor, administrator, arrogant in their antagonism to public interest, 
trustee, guardian, receiver, committee, assignee, treacherous in their methods of competition with 
trustee under mortgage, register of stock, etc., etc. | one another, and habitually criminal in the stealthy 
It does not, however, draw wills free of cost, as has system of private favors and rebates, by means of 
been supposed in some quarters. Attorneys in| which some men were advanced to great fortunes, 
charge of estates, etc., can still act in that capacity while other men were, in the business sense, marked 
while calling upon the Albany Trust Company to! for assassination. We have, in the main, lived 
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through that period of the dominance of railway 
wreckers. The Western States regained their char- 


ter of freedom from the new tyranny in the so-| 


called “ granger” decisions and analogous victories; 
and the full right of public regulation, extending 
to the fixing of passenger and freight rates, as well 
as the control of methods of railway operation, 
has long ago been settled beyond dispute. Under 
the State railroad commissions and the Interstate 
Commerce Commission, a large measure of pub- 
licity has been secured as respects railway finance 
and the carrying on of the railway business, and 
the methods through which the public interest can 
assert itself and protect itself have come to be 
tolerably well worked out. Moreover, there is a 
growing and effective pressure exerted by the in- 
vesting public, without whose aid great feats of 
financial organization cannot be accomplished, in 
its demand for frankness as to the facts of corpo- 
rate administration—From “The Progress of the 
World,” in the American Monthly Review of Re- 
views for April. 
———_+-—___ 


HOW THE CASE WAS LOST. 
Oh, he was a deep young witness man 
All in this case of ours, 
And what an able liar can 
He did with all his powers. 
That black was white, that wrong was right 
He swore with might and main; 
He saw what happened out of sight, 
And told it o’er again. 
—Robert Truslow. 


a 
Rotes of Cases. 


Attorney and Client — Settlement for Services — 
Undue Influence.— In the case of Kidd v. Williams, 
decided by the Supreme Court of Alabama in De- 
cember, 1901 (10 So., 458), it was held that a settle- 
ment made between an attorney and client for ser- 
vices of the former is not invalid because the client 
did not have independent competent advice, he be- 
ing a capable and wealthy business man of unim- 


paired mind, and the settlement being after the | 


performance of the services, and on terms suggested 
by him, with full understanding of the matters. 
In this decision some stress was laid upon the fact, 
as such fact actually existed, that the settlement 
was “in respect to services of the attorney already 
performed, and not as to business then being prose- 
cuted or attended to by the attorney for his client.” 
The court, however, used the following language: 

“ The rule, even when the relation exists, is well 
expressed — sustained, apparently, by numerous 





| cases — in 3 Am. & Eng. Enc. Law, 2d ed., S55 
| follows: ‘ An attorney-is under no actual incapacity, 
however, to deal with or purchase from his client; 
all that can be required .. at there shall be no 
abuse of the confidence r'~»s d in him, no imposi- 
tion or undue influence practiced, nor any uncon. 
scionable advantage taken by him of the client. As 
has been stated, in a transaction of this character 
the burden is upon the attorney to show its perfect 
fairness; but if the court is satisfied that the party 
sustaining the relation of client performed the act 
or entered into the transaction voluntarily, delib- 
erately and advisedly, knowing its nature and effect, 
and that no concealment or undue means were used 
to secure his consent to what was done, the trans- 
action will be upheld.’ If the client is competent 
and capable, and with full knowledge of the trans- 
action he proposes to settle with his attorney, acts 
deliberately and voluntarily settles his account for 
services with his attorney, there would seem to be 
no indispensable necessity for independent advice 
on the subject. This would certainly be true, when 
shown that there had been no fraud, deceit or un- 
conscionable advantage practiced by the attorney on 
the client, which would rebut the presumption of 
a violation of the confidence reposed, as much so 
as independent advice would do. All that is neces- 
sary is for the client to be placed in such a position 
as would enable him ‘to form an entirely free and 
unfettered judgment, independent altogether of any 
sort of control.’ If this does not appear, it would 
be necessary to show that the client had independ- 
|ent advice, in order to remove the presumption of 
| unfairness. But when this presumption is other- 
| wise removed, a rule that would, in addition, require 
| independent advice, would seem to be arbitrary and 
|unnecessary. ‘It is only when confidence is abused 
|that courts of conscience interfere,’ and this essen- 
| tial fact in such cases may be shown by any compe- 
‘tent evidence. Independent advice is simply a 
| means of proof to establish the fairness of the 
| settlement, and that it was voluntarily entered into, 
“free from undue influence. This is made clear un- 
| der the decisions of this court (Moses v. Noble, 86 
| Ala. 408, 5 South. 181; Noble’s Adm’r v. Moses, 
81 Ala. 530, 1 South. 217, 60 Am. Rep. 175).” 

In contrast with this very sound and just decision 
| was one by the same court in McQueen v. Wilson 
| (31 So. 94), in which it seems to have been held 
|that the mere fact that a rector being a beneficiary 
| of the will of one of his parishioners, participated 
‘in its preparation by making suggestions, raised a 
| presumption of law that the will was made under 
| undue influence. This decision seems not upheld, 
| but in reality opposed by the cited earlier decision 
Ie the Supreme Court of Alabama, in Bancroft v. 
Otis (91 Ala. 279). 
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course of recent decisions on the | 


The gener! 
question of iindue influence illustrates simply the | 
application 01 principles of common sense to vary- | 


ing conditions of fact. With regard to alleged | 
undue influerice by laymen upon laymen, the weight 
of modern authority is strongly against indulging | 
in technical presumptions and in favor of sifting the 
facts and determining each case on its peculiar 
merits, In the case of an attorney the attitude of 
the courts is necessarily somewhat different. There 
the relation itself, very properly, raises something 
of a presumption of unfair influence which the at- 
torney is required to rebut. But, as shown by the 
recent decision of the Supreme Court of Alabama 
in Kidd v. Williams (supra) and the above extract 
from the American and English Encyclopedia of 
Law, the attorney may support his burden by any 
evidence that is intrinsically satisfactory. The neces- 
sity of showing that a client took independent advice 
is not absolute, although in cases as to which doubt 
may arise the practice of insisting upon independent 


advice has much to commend it.— New York Law| 


Journal. 
—_ ¢—_ 


Correspondence. 


“Tue TrusTEE’s RIGHT TO PURCHASE THE TRUST 
ESTATE.” 


To the Editor of the Albany Law Journal: 


of Scholle v. Scholle (101 N. Y. 167) and Corbin 


v. Baker (167 N. Y. 128), which is not noted by | 
Mr.Cutting in his consideration of the two cases | 


in your February number. 
The Scholle suit was one in partition. William 
was a tenant in common with Jacob and Abraham, 


tee and executor. He did not qualify, Jacob did, 


and the action was to compel them to complete | 
their purchases, which they sought to be relieved | 
from, on the ground that, as they were trustees, they | 
could not acquire a good title, and the cestuis united ' 


in compelling them to take. 


tight of trustees to acquire trust 
by purchase under judgment of partition. Ben- 
nett, Sr., died in 1872, leaving will — two children — 
each taking one-half, one share held in trust by 


owner of other half under will. In 1881 he brought | 


Partition, and in 1888 he purchased, giving back a 
Mortgage for the half interest of the trust estate; 
he then conveyed to Corbin, who held until 1896, 
when he died. Corbin’s executors sought to sell 


in 1900, and as regards all except the. cestuis, he | 
certainly had a good title. The objection is made! “ Arbitration and Award” is probably the most 


|a jurist, to the profession at large. 
Corbin v. Baker was a collateral attack on the | 
property 


that the vendor to Corbin acquired no title, but that 
involved an attack upon the judgment rendered in 
1888 by the Supreme Court, which certainly had 
jurisdiction of the persons and the estate of Bennett, 
Sr., and which judgment was not void on its face, 
and in which no fraud was shown. (See Black on 
Judgments, sec. 245 et seq.) 

“Tf after the rendition of a judgment of a court 
of competent jurisdiction (judgment of partition 
and sale in Bennett v. Bell), and after the period 
has elapsed when it becomes irreversible for error, 
and that court may in another suit (Corbin v. 
Baker) inquire into the irregularities or errors in 
such judgment, there would be no end to litigation 
and no fixed established rights.” 

ANDERSON PRICE, 
25 Broad Street. 

New York, April 10, 1902. 


———- ¢—--——_ 
Rew Books and Rew Lditions. 


Cyclopedia of Law and Procedure. Edited by Wil- 
liam Mack and Howard P. Nash. American Law 
Book Company, 76 William street, New York 
city. Vol. 3, ‘“ Appeal and Error,” “ Assignee.” 
We are in receipt of the third volume of the 


_ Cyclopedia of Law and Procedure, and, in view of 


certain strictures of a rival publishing house, have 


| given it a more than cursory examination. We are 
| pleased that a careful analysis of its contents con- 
There is a marked distinction between the cases | 


firms us in the view, heretofore expressed, that this 
Cyclopedia is a carefully compiled and ably edited 
compendium of the law. 

The volume before us contains the concluding 
sections of the well-considered article upon “Appeal 


| and Error,” edited by Walter Clark, of the Supreme 
| bench of North Carolina. In view of the fact that 
who died, leaving a will, appointing William a trus- | 


there has not heretofore been an attempt to cover 
fully the law upon this all-important subject, we 
have devoted more time to a critical examination 
of this article than to others in the volume; and 
we feel no hesitancy in recommending the work, 
stamped as it is with the approval of so eminent 
One highly 
commendatory feature of this publication is the 
reference to the different sections of the Century 
Digest, pointing out where a parallel treatment of 
different sections of the law may be found and 
treated from the digest point of view. The Century 
Digest purports to give an elaborate abstract of 
every reported decision in the United States, and 
it often happens that lawyers have access to these 
abstracts of cases, where the fully reported decisions 
are not accessible. 

Of the other subjects treated in this volume, 
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covered fully all questions that may arise in con- 


= ——————— . i —— —=—=>=[== 
important. Mr. Kearful, its author, shows a broad | the office of the secretary of State. Aricr each see. 
comprehension of the subject, and seems to have | tion is given a note of the origin ©! the Section 
| i . 33 
| showing whether the section was taken from the 


nection therewith. As the latest views of a recog- 
nized authority, the contribution is of great weight. 

Other articles in the same volume are “ Appear- 
ances,” by W. A. Martin, of the Missouri bar; 


“ Apprentices,” edited by Roger Foster, of the Yale 


University Law School; “ Army and Navy,” edited 
by Henry A. Sharpe, of the Supreme Court of Ala- 


| 
| 


old Code of Procedure or from the evised Stat. 
utes, and a concise and clear reference to such 
source or origin. If any section of the Code has 
been amended or repealed and a new section added 
such information is given in a concise yet ample 
foot note, which allows the lawyer to gather from 
a short note the various changes, repeals, or addi- 


bama; “ Arrest,” by John C. Myers, of the Mem- | tions which have been made to each section of the 


phis bar; “Arson,” by Edmund Burke, of the 
Minnesota bar; “ Assault and Battery,” by James 
Beck Clark, of the New York bar; and a valuable 
collection of words and phrases, by Howard P. 
Nash, of the Massachusetts and New York bars. 

Before leaving the subject we should like espe- 
cially to commend the plan whereby important arti- 
cles, after being drafted by experienced staff 
writers, receive their final correction and revision 
by the most eminent lawyers and judges in the 
country. Few, if any, of our leading practitioners 
and judges could afford the time to write a treatise 
on, say, “‘ Appeal and Error,” nevertheless the care- 
ful revision by an authority so eminent as Judge 
Clark, Judge Seymour D. Thompson, Judge Dillon, 
ex-Governor Hoadley and others, adds appreciably 
additional weight to the value of the work. We 
most fully indorse the plan of the editors, as out- 
lined in their preface, “and, ad majorem cautelam. 
in addition to the work of the regular corps of 
editors, it is proposed that many of the articles shall 
be written or examined and approved by men of 
marked learning and skill in the particular subjects 
edited by them.” 


Code of Civil Procedure. Pocket Edition. By 
Amasa J. Parker, Jr., of Albany, N. ¥. Revised 
by Albert J. Danaher, of Albany, N. Y. Albany: 
Banks & Company, 1902. 


This is the most concise and complete Pocket 


Code that has been published, and contains within | 


the briefest space, the greatest amount of scientific- 
ally arranged matter that has been presented to 
the legal profession. To give a proper idea of the 
contents it might be divided into three parts: 
Part I. The Code—— This part contains a most 
carefully compared and compiled arrangement of 


| 





Code since its enactment in 1876. This feature of 
the work has, so far as we know, never been so fully 
and scientifically presented to the profession. Un 
der each section amended by the laws of 1902 the 
reviser has added a foot note stating when said 
amendment takes effect. The importance of this 
needs no explanation. 

A note is also in many cases given to a statute 
or other section of the Code or of the Constitution 
of this State, which will be of particular value and 
interest. Particular care has been taken to give con- 
cise reference to the rules of the Court of Appeals, 
Appellate Division and Supreme Court. Reference 
has also been made to the Consolidation Act and 
to the Greater New York Charter, to the charter 
of the cities of the second class and to such statutes 
as might in any way bear upon the particular sec- 
tion to which the note is added. All this has been 
accomplished without adding materially to the bulk 
of the work. 

Part II. Index.— No part of a pocket edition 
of the Code is so essential and valuable as the 
index. The index has been very carefully compiled 


-|so as to at once aid the lawyer to find the point he 


| is searching for and at the same time allow him to 


| 





the sections of the Code of Civil Procedure with | 


all amendments to and including all the amend- 
ments of 1902. The greatest care has been taken 
to produce each section of the Code in the precise 
language of the statute, with a marginal or foot 
note of every error or mistake of language used in 
the original Jaw, and this endeavor cof the reviser 
has been thoroughly satisfied in many cases by 
careful comparison with the original law as filed in 





use this work with a familiarity such as he has not 
felt with any edition he has formerly used. To 
this end.the index has been enlarged to the utmost, 
and headings were selected which have been used 
in every edition of any Code yet published. If any 
such heading has not been thought proper for plac- 
ing subheadings under, a cross reference has been 
given to one or more headings: under which the 
subjects of the Code have been set out with refer 
ences to the various sections of the Code. 

Part III. Citations — Instead of arranging the 


| citations after each section, a separate part of the 


work has been taken, where, after the number of 
each section is given a reference to the title of each 
case, together with the number of the volume and 
page of the leading cases of each official report 
published since the Code was enacted in 1876. To 
add still more to the great value of this part there 
is added after the number of the report and page 
a reference to any other report where the .same 
case is reported. Reference is given to The State 








the 












the 


- We cheerfully recommend this edition of the Code 
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Reporter, The New York Supplement, Civil Pro-| exotic of rarest beauty, certain to give exquisite 


cedure Reports, Demarest’s Reports, Abbott's Prac- | pleasure to every reader of cultured fancy. No one 


tice Reports, Howard's Practice Reports, the New | 


save the author of “ The Cardinal’s Snuff Box” 


York Weekly Digest, Jones and Spencer, and, in | could have written it. 


fact, to all reports of the State where the case has 
been reported to which reference may be desired. | 
Every effort has been made to make this part of | 
the work concise, clear, and yet with full references | 
to all leading cases of the official reports constru- | 
ing the various sections of the Code. It is only 
because of the concise arrangement of this part of 
the work that it can be embraced in this Pocket | 
Edition of the Code. Mr. Danaher has evidently | 
performed his work of revision with great care. 


to the profession as superior to any other that has | 
come to our notice. | 


The Lady Paramount. By Henry Harland. New 
York: John Lane, 1902. 


The clever author of “ The Cardinal’s Snuff Box”’ | 
has performed the difficult feat of equalling 
his previous success, in “ The Lady Paramount.” 
Readers of the first-named romance would have 
declared it next to impossible even for Mr. Harland 
to produce another quite as dainty or so exquisitely 
told. In our opinion he has done it. While resem- 
bling its delightful predecessor in nothing but its 
admirable literary quality — characters, plot, time, 
surroundings being all new—‘ The Lady Para- 
mount” is quite as dainty, quite as charming, quite 
as brilliant. The story is simple. An _ Italian 
countess, whose inheritance has come to her branch 
of the family by a revolution in the days when Italy 
was struggling for national unity, resolves, on at- 
taining her majority, to find her cousin, the last 
descendant of the dethroned elder branch, to let 
him know her under an assumed name, to make 
him fall in love with her, if she can, and to love 
him in return, that she may give back to him the 
inheritance that is his by right in her eyes. She 
finds him in the English country in the month of 
June; she succeeds in her plan, then proposes that 
he shall marry this unknown cousin of his who is 
the countess of the little principality. She sends 
him south, that he may see what he will lose by 
Marrying her, who pretends to be a rich nobody, 


-and follows to bring the intrigue to its satisfactory 


conclusion. 

This simple theme Mr. Harland has developed 
as perhaps no other living writer could have de- 
veloped it. The heroine is perfectly adorable; she 
Succeeds in managing everything — her cousin in- 
cluded — with rare skill, tact, firmness, and withal 
fine womanliness. The dialogue fairly scintillates 
with brilliancy, wit and delicate, whimsical humor. 
The book is simply perfect of its kind —an Italian 


Dorothy Vernon, of Haddon Hall. By Charles 


Major. New York: 
1902. 


In “ Dorothy Vernon,” the author of that popu- 


The Macmillan Company, 


lar romance, “ When Knighthood Was in Flower,” 
has duplicated his first success. 
makes the same direct and forceful appeal to the 


His latest work 


innate love of the romantic. It gives a splendid 


| picture of wilful womanhood and strong manhood, 
| of that fascinating love that never does run smooth, 


but that somehow manages to emerge triumphant 
over all obstacles. As in the first work, romance 
is the thing; the setting is historical, carrying us 
back to the Elizabethan period, but the play of 
passion is no different from what it is in these 
later days. Dorothy is not a historical figure, as 
was the wilful maiden of the first work, but she 
is none the less interesting or fascinating for that, 
none the less steadfast in her love of the man of 
her choice, none the less ready to risk all for his 
sake. We are told that the elopement of Dorothy 
Vernon with John Manners is an historic episode 
and that Haddon Hall belongs to this day to their 
descendants, the. Dukes of Rutland. There are in 
the story many strong scenes and not a few ex- 
quisite touches that prove Mr. Major’s genius in 
depicting character. Opinions, perhaps, may differ 
as to whether Dorothy Vernon is as well drawn 
as the heroine of the earlier work, but there can 
be no question as to the art, as to the literary 
quality of the book. It is a fascinating story that 
is sure to make a strong appeal to the popular 
imagination and to add to the author’s fame as 
a romanticist of high gifts. 


A Story of the White Man’s 
Burden, 1865-1900. By Thomas Dixon, Jr. New 
York: Doubleday, Page & Co., 1902. 


The Leopard’s Spots. 


There are those, perhaps, who will find fault with 
the “literary quality ” of Mr. Dixon’s popular novel 
of the reconstruction period; there are none, how- 
ever, who will fail to feel its enthralment as a story. 
Despite obvious defects in construction, Mr. Dix- 
on’s work possesses that indefinable quality which 
compels the interest from opening to closing chap- 
ter. It gives in the form of fiction —and excellent 
fiction, too —a dramatic resume of events during 
the tragic early days after the war, in North Caro- 
lina, where ignorance and license of negro rule pre- 
vailed. It is a novel with a purpose, that purpose 
| being stern insistence upon the necessity of white 
men’s rule in the south, and the complete separation 
‘of the races. It gives many remarkably vivid pic- 
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tures of the dark days whose horrors were only less 
fearful than those of the war itself; gives as it has 
never been given before; the story of the racial strug- 
gle now in progress in this country —a struggle that 
can only end in the supremacy of the Anglo-Saxon. 
There are many tales of arson, lynching, Ku-Klux 
avengers, all told without flinching; and there are 
also many touches of fine humor, together with a love 
theme that touches the heart and moistens the eye. 
“The Leopard’s Spots” is a splendid story that 
every American, especially every Northern Ameri- 
can, should read. It will cause some realization of 
the white men’s burden in the south, to say nothing 





of the load he and his children will be compelled to | 


carry in our new insular possessions. Mr. Dixon 


putting the inferior race in a position above his true 
station and beyond his natural abilities. Read this 
virile story, patriotic American —read and ponder! 


The Conqueror. By Gertrude Atherton. 


York: The Macmillan Company, 1902. 


This book, whose sub-title is “The True and 
Romantic Story of Alexander Hamilton” is some- 
what difficult to classify. It is not fiction, although 
described as a novel; neither is it history, although 
a great deal of historical matter is contained in it. 


began with the intention of making the work purely 


a but cae the novelist’s instinct finally | Beautiful in Books,” etc., is making a prolonged 
prevailed and it almost unconsciously took the form | |<: to Washington, D. C., where she is the recipi- 


of fiction. These remarks are intended in nowise 
to disparage the work Mrs. Atherton has done. In 
many respects it is a remarkable work. Mrs. Ather- 
ton not only read deeply in preparation for the self- 
imposed task, but she made much original investi- 
gation; paying a visit to Hamilton’s birthplace, the 
Island of Nevis, in the West Indies, where she 
prosecuted researches as to his parentage and early 
life, with a result of dissipating not a few of the 
myths that have crystallized around his memory. 
All this, together with the placing of family records 
at her disposal, has enabled Mrs. Atherton to draw 
such a picture of the great American statesman in 
his family life as has never before been possible. 
Scenes in detail between Jefferson and Hamilton 
in the cabinet add a startling reality to the facts 
as they have hitherto been known, and Washington 
plays his share as a naturally important figure 
among the rest. Among the four women who 


came into Hamilton’s life, it is with his remarkable 
mother, and to the peculiar circumstances of Ham- 
ilton’s birth Mrs. Atherton opens. The other three 
women whose influence is felt throughout the book 
are his wife, Elizabeth Schuyler, one of the most 
notable girls and famous belles of revolutionary 
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days, his daughter Angelica, who, whe her father 


was shot by Aaron Burr, became hopelessly insane, 
and Mrs. Croix, or Mme. Jumel as she afterwards. 
became. Mme. Jumel may be said to fiave almost 
dominated Hamilton’s life. It is in many respects 
one of the most notable books of the year, and is 
certain to command a wide and careful reading, 


The Decoy. By Francis Dana. New York: John 
Lane, 1902. 


The scene of “ The Decoy” is laid in New Eng- 
land, and the novel takes its title from the heroine 
who, just after her graduation from the village high 
school with her head filled with high notions, be. 


| comes a decoy for an old fortune teller or spiritist, 
even intimates that the education of the blacks will | 
not solve the problem, but rather intensify it by | 


|“ The Decoy’ 
New | 


Her strange infatuation for this sort of life and her 
flouting of the love of honest Farmer Bowman are 
well described. There is some excellent descriptive 
writing in “ The Decoy,” and the author's style is 
attractive. Though not in any sense a great book, 
’ is agreeable reading. 


——+ 
Literary Hotes. 





Little, Brown & Co., of Boston, have just com- 


| pleted the publication of a subscription edition of 
| the works of Samuel Lover, Treasure Trove Edi- 
The talented author, in her preface, tells us that she | 





tion, 10 volumes. 


Miss Lilian Whiting, author of “The World 


ent of much attention in literary circles. 


The Saturday Evening Post (Philadelphia) an- 
nounces for early publication one of the chief liter- 
ary prizes of the year—a short serial by Mr. 
Gilbert Parker, author of “The Right of Way.” 


Of the thirty most popular books for the month 
of March in the World’s Work report from the 
booksellers and librarians of the eighteen largest 
cities in the United States, twelve per cent are pub- 
lished by The Macmillan Company; and the same 
percentage for the same publishers was shown in 
the report from the librarians of New York State 
for the past year. 


Now that McClure, Phillips & Co. have acquired 
the rights of “A Gentleman from Indiana,” they 
are the publishers of all Booth Tarkington’s works. 
“Monsieur Beaucaire,” which is following its pre- 
decessor closely in sales, having now reached the 
75,000 mark, was a McClure-Phillips book from 
the start. The same firm will publish his new novel 
which is soon to commence serially in McClure’s 
Magazine. This last is a story of Indiana life at 
the time of the Mexican War. 
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Haddon Hall, the scene of Mr. Major’s new A series which should have. been named * The 


novel, “ Dorothy Vernon,” is one of the oldest feu- Enchantments of our Modern Aladdins,” if con- 
dal dwellings in Great Britain. It owes its preser- sidered solely from the point of view of romance, 
vation to the fact that fortune has sent it masters is begun in the May Cosmopolitan. But these 
who were statesmen rather than warriors. It be- sketches possess as well a business interest equally 
longed first to William Peveril, son of William the for clerk and capitalist, for manufacturer, farmer 
Conqueror, and each succéssive owner since that and merchant. The man who would understand 
date has cherished the building. the drift of our news in finance and business must 
read these lives, so full of incident, of chance, of 
hard labor and marvelous success. As it is, the 
series receives only the commonplace name of 
“Captains of Industry.” Each character is treated 
by a noted writer familiar with the subject. 


Steward Edward White has a rattling short story 
inthe April McClures. “ Billy’s Tenderfoot ” is a tale 
of a frustrated hold-up on the Big Horn trail back 
in the early seventies; and the point of it is that 
Billy’s Tenderfoot is not a tenderfoot at all, but, as 
Black Hank puts it, “a h—1 of a tenderfoot.” There Little, Brown & Co. will issue some time in May 
is plenty of gun play —all contributed by the ten- a book entitled “The Queen of Quelparte,” which 
derfoot, however — and lots of humor contributed | has its scene laid near Japan shortly after the war 
by all the characters. between China and that country. Its novel plot, 
striking incidents and stirring action make it a 
really remarkable story. The chief motive is a Rus- 
sian intrigue to throw the Island of Quelparte into 
the hands of Japan as a sop for the possession of 

Port Arthur by the Czar, and the efforts of the Chi- 

nese, directed by Prince Teuen, to prevent this. 

“The Queen of Quelparte” is by Archer B. Hul- 
; bert, who edited the Korean Independent during 
| the historic struggle, and a great many facts are 
| woven into this romantic novel. 


Thomas Dixon, Jr., author of ‘“ The Leopard’s 
Spots,” who is understood not to be wholly in favor 
of the Tuskegee plan of educating the negro, claims 
to have discovered the curious fact in reading the 
daily papers of the south issued in 1865 that every 
word of the platform of Booker T. Washington’s 
plan of negro education can be found in the speeches 
of the Confederate generals to the negroes when 
they returned from the war. 


Edward Everett Hale, whose eightieth birthday v ; Q 4 
anniversary was the occasion of a fitting testimonial | The following anecdote is told on the authority of 
in Boston, April third, is one of New England’s | the New ¥ ork Times: Ernest Thompson-Seton — 
icduiresentative and honored citizens. To the | be of animal story telling and converted name 
country at large he is best known as the author of 
“The Man Without a Country,” one of the best 
lessons in patriotism ever taught. Over 500,000 
copies of this American classic have been sold. 
His publishers, Little, Brown & Co., of Boston, 
recently issued an Edward Everett Hale Lccklet, 
giving an outline of his life and principal writings, 
etc., with several illustrations. A copy of this Look- 
let will be sent free to any applicant. 


fame —was describing to a clergyman the other 
| day some of his experiences with various animals, 
| particularly squirrels. 
“Tt is an astonishing fact,” said Mr. Seton, “ that 
|I found, after some few tests, that I could attract 
squirrels, howsoever wild, by singing to them. 
| Whenever I sang they would come out of their holes 
‘or down from the trees, and though at first showing 
| some timidity, sit and listen intently and apparently 
| with enjoyment. I remember one day, however, 
The Open-Air number of the Saturday Evening | when, after singing them various songs — rag-time 
Post (Philadelphia), issued April twenty-fourth, was | and others—I tried ‘Old Hundred’ on them. 
a very notable special issue. In the opening article | Would you believe it, the instant they heard it they 
ex-President Cleveland writes about his- favorite | scampered off, nor could I induce them to return 
sport, duck hunting; Wm. Marconi, over his own | that day. And to this day I can’t understand why.” 
Signature, tells of the experiments which led up to | The clergyman, a far-away look in his eye, sug- 
the marvelous results already achieved in wireless gested briefly: 
telegraphy. Among other story features in this | 
number are Arthur E. McFarlane’s spirited | 
story, “ The Old Fellers Fishin; ” a new letter from | 
the self-made merchant to his son; the second part} Mrs. Gertrude Franklin Atherton is a San Fran- 
of Paul Latzke’s interesting paper on James J. Hill’s | cisco woman by birth, the daughter of Thomas L. 
School for Railroad Presidents; a new installment of | Horn and Gertrude Franklin, who was a grandniece 
Stewart Edward White’s “ Conjuror’s House,” and| of Benjamin Franklin. She was educated at St. 
the regular bi-weekly letter by a Congressman’s | Mary’s Hall, Benicia, Cal., and at Lexington, Ky. 
Wife. The Post is unique in its special field. She was long in finding her first publisher, who, in 


“Probably they were afraid you would next pro- 
ceed to take up a collection.” 
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1888, brought out her novel, “What Dreams May 


Come.” This was followed by “ Hermia Suydam ” 
in 1889, “Los Cerritos” in 1890, “ The Dooms- 
woman ” in 1892, “ Before the Gringo Came,” 1894; 


“A Whirl Asunder,” 1895; “ Patience Sparhawk | 


and Her Times,” 1897, which is her best known 
book; “ His Fortunate Grace,” 1897; “ American 
Wives and English Husbands,” 1898; “The Cali- 
fornians,” 1898; ‘“‘A Daughter of the Vine,” 1899; 
“The Valiant Runaways,” 1899, and “ Senator 
North,” 1900. Her two English novels are “ The 
Americans of Maundreil Abbey” and “The Great 
Black Oxen.” She has just published a study of 
Alexander Hamilton, entitled “The Conqueror.” 
Mrs. Atherton is the widow of George H. Bowen 
Atherton, of Menlo Park, Cal. 


A recent experience which the author of 
“ Graustark ” tells of himself is sufficiently amusing 
to bear repetition. Mr. McCutcheon has been in 


the habit of coming to Chicago once a fortnight, | 


and the employes of the Union depot have come 
to recognize him without knowing his name. The 
boy who attends the news-stand several times tried 
to sell him a copy of his own novel “ Graustark,” 
in spite of Mr. McCutcheon’s assurance that he had 
read the book and did not care to buy one. One 
day, however, the boy being unusually insistent, he 
took out his fountain pen and inscribed his name 
and best wishes for whoever should buy the book 
on the title page. He presented it to the boy with 
the remark that perhaps the copy was now more 
valuable than before. The boy, as it happened, did 


not see it that way, and blazed out at the com- | 
placent author in terms not equally polite: “ Why | 


don't you sign for Hall Caine or Marie Corelli?” 
shouted the indignant boy and insisted that his book 
was ruined, and that Mr. McCutcheon must buy 
it at once, and to pacify a rapidly gathering crowd, 


‘ who sided with the boy, the crestfallen celebrity 


produced the $1.50 necessary for peace. 


Hamlin Garland, who has just published a novel 
entitled “ The Captain of the Gray-Horse Troop,” 
which is a love story of the western frontier, with 
exciting adventures among the Indians, contributes 
to the April number of the North American Review 
a strong and thoughtful article on “ The Red Man's 
Present Needs.” Mr. Garland has become familiar 
with the condition of the nation’s wards by personal 
visitation of them. He has wandered over the 
Rocky mountains in search of material for his tales 
and novels, and in the course of his journeys he has 
happened upon twelve or fifteen Indian reservations. 
The picture he draws in his article of Indian life, 
therefore, is that of an eye-witness, and the sugges- 
tions which he makes as to the practical methods 
which should be adopted to ameliorate the lot of 





the red man and to help him up toward Participa- 
tion in the advantages of civilization «are the fruit 
of much careful reflection. Mr. Garland lays greg 
stress upon the importance of instructing the In 
dians in practical matters by means of object- 
lessons. 

sataceilnanaires 


Legal Rotes. 


Mental anguish resulting from failure to Promptly 
deliver a telegram is held, in Western U. Tel. Co, y, 
Ferguson ([{Ind.] 54 L. R. A. 846), not to be suff. 
cient to support an action against the telegraph 
company for such failure. 


An illegitimate child is held, in Lavigne v. Ligue 
Des Patriotes ({Mass.] 54 L. R. A. 814), not to be 
a child or relative of her father, as those words are 
used in a statute designating the persons who may 
be beneficiaries in certificates of mutual benefit 
associations. 


| The condemnation of land for a public wharf 
| is held, in Diamond Jo Line Steamers v. Daven- 
| port [la.], 54 L. R. A., 859), not to be prevented 
| by the fact that it is already in use by a common 
| carrier as a landing place in connection with its 
| business as such carrier. 


The publication of a city ordinance in the Sunday 
| edition of a daily newspaper is held, in the case of 
| Knoxville v. Knoxville Water Co. (64 Southwestern 
Reporter, 1075), to be a valid notice. This case is 
in line with the recent decision of the Colorado 
| court on a similar point. 


An assault by a street car conductor on a passen- 
| ger because the latter, after being carried past his 
station, in order -to stop the car pulled the bell 
| rope so hard that he broke it, and jerked the con- 
| ductor several feet along the car floor, is held, in 
| Birmingham R. & E. Co. v. Baird [Ala.J, 54 L. R 
A., 752), to render the company liable. 


When time is made of the essence of a contract 
|for the shipment of oranges under a contract of 
| sale, acceptance of them when shipped after the 
| stipulated time is held, in Redlands Orange Grow- 
|ers’ Asso. v. Gorman ([Mo.] 54 L. R. A. 718), not 
jt waive a right to damages caused by the delay. 
| The recovery for loss of prospective earnings, 
| awarded because of injury to a vessel by collision, 
| is held, in Mason v. Marine Ins. Co. ([C. C. A. 6th 
|C.] 54 L. R. A. 700), to be within the rule entitling 
van insurer who has received an abandonment of 
|the vessel to the fund recovered on account of the 
| collision from the vessel in fault; and the fact that 
| the insurance did not cover the full value of the 
|injured vessel will not require the insurer to share 
such recovery with the owner. 
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Permitting a drunken passenger who has been 
removed from a street car for turbulence and assault 
upon 2 fellow passenger, to return to and remain 
upon the car although his turbulence continues, is 
- B held, in United Railways & E. Co. v. State, Deane 
({Md.J, 54 L. R. A. 942), to render the street car 
company liable for injuries inflicted by him upon 
a passenger. 


A man’s heirs-at-law are held, in Tyler v. Aspin- 
wall ({Conn.] 54 L. R. A. 758), to have no right to 
maintain a suit to set aside a fraudulent divorce, 
1 from a third person, of a woman whom he after- 
wards attempted to marry, for the purpose of de- 
feating her claims upon his estate, where they were 
not parties to the divorce proceedings and had no 
interest therein. 





A payee of a promissory note, who sells it to 
an innocent third person, and afterwards repurchases 
it for value, is held, in Andrews v. Robertson 
({Wis.], 54 L. R. A., 673), to have no better right 
as against the maker than he possessed in the first 
instance. The rights of the payee of a note after 
repurchasing it from a bona fide holder are con- 
sidered in a note to this case. 
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it is equally true that the same state of affairs would 
apply in any proceeding against an insane defend- 
ant on any other kind of contract or liability. The 
court holds that as marriage is a civil contract 
the decree for divorce should be issued. 


A novel holding has been made by the Supreme 
Court of Rhode Island in the case of O’Rourke v. 
Haneock Mutual Life Ins. Co. (50 Atlantic Re- 
porter, 834). In this case insurance was taken out 
by a fifteen year old boy. Certain false answers 
were made to questions made warranties by the 
terms of the policy. The court holds that the 
insured, being an infant, is not bound by his war- 
ranties, and that, while a plea of infancy is ordi- 
narily a privilege personal to the infant, a benefi- 
ciary in a policy on the life of the infant may plead 
it in answer to the company’s defense of false war- 
ranties in the application. 


Noon comes at 11.27 o’clock legal standard time 
in Akron, Ohio, according to a decision just handed 
down by the Supreme Court of that State. Thomas 
Meyer took out a fire insurance policy on his saloon 
|at 11.30 o’clock standard time four years ago, the 
policy being dated noon of that day. At the very 





A statute prohibiting the letting of public print- 
ing to papers which have been established less than 
a year is held, in Van Harlington v. Doyle ([Cal.], 
54, L. R. A., 771), to violate constitutional pro- 
visions that all laws of a general nature shall have 
a uniform operation, and that no citizen shall be 
granted privileges which upon the same terms shall 
not be granted to all citizens. 


— aS 


minute he was getting the policy the saloon caught 
| fire and was burned. Ohio law makes standard 
| time legal time and the company refused to pay the 
| $2,000 insurance on Meyer’s saloon. The case was 
|fought through to the Supreme Court, which has 
| decided that “noon” means the time the sun 
| passes the meridian at Akron, which is at 11.27 


| o’clock standard time. The court ordered the in- 
| surance company to pay. 


; The conviction of a person of a crime which the | 


| Constitution requires shall be tried by a jury of 
. twelve, though nine jurors concurring may render 
1 a verdict, is held, in State v. Ned ([La.] 54 L. R. A. 
933), not to be a legal conviction, though twelve 
jurors were physically present during the trial, and 
all concurred in a verdict of guilty, if one of the 
: jurors was in a drunken condition during the trial. 


The question whether a decree for divorce will 
be given against an insane defendant is considered 
in the case of Harrigan v. Harrigan (67 Pacific Re- 
porter, 506). Divorce is asked on the ground of 
desertion for more than one year, and it appears 
that the defendant did not become insane until 
after the expiration of this year. The court points 
out that sentence will not be passed upon one who 





is so unfortunate as to have lost his reason, and 
who is unable, therefore, to establish his innocence, 


but makes a distinction between civil and criminal | 
: ¢ases. While it is true that defendant may not be | 
able, by reason of his insanity, to present some 


fact or defense known only to himself while sane, 





Application has been made by the attorney general 
of the State of Wisconsin for leave to bring an 
action in the Supreme Court to enjoin the de- 
struction, by the receiver, in accordance with an 
order of the Federal Court, of a railroad lying 
wholly within the State. Permission to bring such 
action was granted by the Supreme Court (In re 
Attorney General, 88 Northwestern Reporter, 912). 
The court says that the question of the jurisdiction 
of the Federal Court to order the destruction of a 
public highway in the State is one which requires 
mature deliberation, and has ordered that the attor- 
ney general be granted leave to commence his action 
and that the receiver be ordered to desist from tear- 
The court 
further states that they entertain the highest respect 
for the Federal Court; that they have no intention 
of interfering with its jurisdiction; that they do not 
doubt but what the Federal Court will cheerfully 
recognize that the questions involved should be 
carefully considered; and that the status quo will 
not be changed in the meantime. “ But while en- 


ing up the railroad pending such action. 
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tertaining this belief, it is due to the dignity of 
“this court to say that, whatever be the attitude 
of the Federal Court, this court will not hesitate 
to examine and decide such questions in its own 
way, and will, if necessary, preserve the status quo 
by the exercise of the powers granted to it by the 
constitution and the laws.” 


The question as to who has the better right to 
select the place of burial of a deceased person, as 
between the wife and children and the ‘brothers 
and sisters, is considered by the Court of Appeals 
of Kentucky in the case of Neighbors v. Neighbors 
(65 Southwestern Reporter, 607). The court holds 
that the current of authority is to the effect that 
there is not a property right to a dead body in a 
commercial sense, but that there is a right to bury 
it which the courts will recognize and protect. 
This includes the right to select a place of burial 
and to change it at pleasure, and in the absence of 
testamentary disposition of the body this right 
belongs: to the next of kin. At the conclusion 
of the opinion the court cites many interesting 
authorities. In addition, we desire to call attention 
to the case of Enos v. Snyder (63 Pacific Reporter, 
110), where the court holds that a man: has no 
property in his body for the purpose of disposing 
of it by will, and that the custody of a corpse be- 
longs to the next of kin as against the executor. 


——"_o-—-_—-—- 


Euglish Dotes. 
Sir J. Rose Innes, the new chief justice of the 
Transvaal bench, has arrived at Pretoria to take up 
his duties. 


Mr. Joseph Brown, K. C., has attained his ninety- 
third year, having been born on the 4th of April, 
1809. The venerable gentleman is the oldest of king's 
counsel. He was taken seriously. ill shortly after 
his birthday last year, and has been confined to his 
bed ever since. 


A writer in the Strand Magazine relates that “the 
frugal wife of Lord Chancellor Hardwicke in the 
eighteenth century collected enough lord chancel- 
lor’s purses, during her husband’s long tenure of the 
seals, to furnish a complete set of hangings for her 
state bed.” The late Right Hon. Sir Maziere Brady, 
who was lord chancellor of Ireland three times, 
from 1846 till 1852, from 1853 till 1858, and from 
1859 till 1866, utilized the lord chancellor’s purses 
which became his annual perquisites during his 
period of office, which extended in all over eighteen 
years, by converting them into magnificently up- 
holstered hangings for the backs of his dining- 
room chairs. The beautifully embroidered crimson 


silk purses which are borne before th: 

lors of England and Ireland were til! 

used for one year only. New ones 

yearly, and the disused ones became 

of the lord chancellor. A “ cheese-p.. in ei 
ury, however, has now insisted that purse of 
the lord chancellor should not be replac«.j till it has 
become worn out or tarnished, and, cordingly, 
| disused purses are not so numerous in the houses 
of the holders of the great seal as in former times, : 





| Mr. R. Newton Crane, who has been appointed” 
/honorary counsel in London to the St. Lowig 
: World's Fair, was born in New Jersey, but com 
pleted his training at the Wesleyan University, Com 
necticut. He was first a journalist, and edited pa- 
pers in Newark and St. Louis. President Grant 
appointed Mr. Crane United States consul at Man- 
chester in 1874. He held the consularship for four 
years. Resigning in 1878, he went again to py 
Louis, and, being admitted to the bar in 1881, he 
practiced as a member of the firm of Pattison & © 
Crane. Mr. Crane went,to England in 1885, and | 
was called by the Middle Temple in 1804. 


~——_ 
Bumovrous Side of the Law. 


“Many a man complains dat he can’t git jestice,” 
says a colored philosopher. “ But ef he seen jestice 
comin’ down de big road he’d take ter de woods 
wusser'n a jack rabbit.”— Atlanta Constitution. 


The efforts on the part of members of the house 
to pin one another down to direct answers reminded 
Representative Capron, of Rhode Island —one of 
the best story tellers in the house, by the way —of 
an experience in the last compaign. Mr. Capron 
was very much bothered while making a speech by 
a man in the audience, who insisted on asking ques 
tions to which he demanded either “ yes” or “no” 
for an answer. _ ’ 

“But there are some questions,” finally remarked 
Mr. Capron, “ which cannot be answered by “yes” 
or no." ” : 

“T should like to hear one,” scornfully com- 
mented his annoyer. 

“Well,” said Mr. Capron, “I think I can prove 
it. Have you quit beating your wife? Answet 
‘yes’ or ‘no.’” ; 

The crowd saw at once that Mr. Capron had the © 
man in a trap. If he said “yes,” it was a confess 
sion that he had been beating his wife; if he 
“no,” it was an admission that he was still ind 
ing in the pastime. 

“Yes” or “no,” shouted everybody in the 
and in the midst of the confusion the man m 
his escape.— Washington Post. 
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